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BEFORE THE HARYANA REAL ESTATE REGULATORY
AUTHORITY, GURUGRAM

Complaint no. t L979 of 2OL9
First date of hearing: 1L.O9.2019
Date of decision : 26.02.2020

L.Mr. Akshay Kumar Gupta
Z.Mr.Ashish Kumar Gupta

Both: - R/o 81303, BPTP
Freedom Park Life, Sector-
Gurugram Complainants

1.M/s Supertech Li
Regd. office: 1,Lt4
Hemkunt Cham
Place, New Delh

2.HDFC Limited-
Office at: 1st

Sector-14, Respondents

Shri Subhash Chander
Ilt, i,;i

AppEARAfrlcn: '{ I

complaint No. 1979 of 2019

Member
Member

CORAM:
Shri Samir Kumar

Mr. Akshay KumppGupt4 *.

Mr. Ashish KumS_r Gupta" i/ -complainants in person

Sh. Rishabh GuptE " A'6vocate for the respondent no'1

ORDER

1. The present complaint dated 16.05.2019 has been filed by the

complainants/allottees under section 31 of the Real Estate

[Regulation and Development) Act, 201,6 (in short, the Act) read

,N
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Complaint No. 1979 of 2019

with rule 28 of the Haryana Real Estate (Regulation and

DevelopmentJ Rules,20t7 fin short, the Rules) for violation of

section 17(4)[a) of the Act wherein it is inter alia prescribed that

the promoter shall be responsible for all obligations,

responsibilities and functions to the allottee as per the

agreement for sale executed inter se them.

2. The particulars of the prqje$lhe details of sale consideration,
,lthe amount paid btt !ht,l"mplainants, date of proposed

handing over the poss6sSion, delay period, if any, have been

detailed in the following tabular form:

S.No. Heads Information

t. Project name and location "supertech Hues", Sector- 68,

Gurugram.

2. Project area i:Sl,,4z acres

.[ds per RERA Registration]

3.
, ," :;.

Nature of the Proiect Group Housing Project

4. DTCP license no. and validity
status

106 of20t3 and 107 of2073 I

I

dated 26.1.2.20L3 valid till I

25.t2.2077.

89 of 2014 dated 08.08.2014

valid till 07.08.2019

L34-I36 of 2014 dated

26.08.20L4 valid till 25.08'2019

5. Name of licensee Sarv Realtors Private Limited

6. RERA Registered/ not registered Registered vide no. 182 of
2OL7 dated 04.09.20t7

fTower No. A to H, K, M to P

and T to V, W)
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3. As per clause E (24) of the buyer developer agreement, the

possession was to be handed over by April 2017 plus further

period of 6 months. But the promoter/respondent has failed to

7. RERA registration valid up to 31.12.202L

B. Unit no. El1601, L6th floor, Tower E

[Page 55 clf complaintl

9. Unit measuring 1180 sq. ft.

10. Date of execution of buyer
developer agreement

28.06.201.4

[Page 54 of complaint]

7',t. Payment plan Subvention payment Plan

[Page 56 of complaint]

\2. per Rs.94,33,720/'

[page no 55 of comPlaintl

13. T"trt amount paidrrr' 6, the

complainants as Per statement of
payment received dated
25.04.2019

Rs. 93,83,799.321-

[page no 34&35 of comPlaint]

nt-zE,oo,oool-

[Page 92 of comPlaint]
74. Sanctiohed Home Loan amount bY

HDFC Bank,.
l:: al':

t: 1:

15.

L6.

D* drtdtf delivery of possession

as per clause E (24) of the buYer
developer agreement: bY APril
2017 + 6 months,grace Period.

30,10.20L7

Pes-session has not been handed

ovtln so far

17. Status of the project 0ngoing

Page 3 of 11

Delay in handing over Possession
till date of this order



The possession of the unit shall be given in 42

months i.e. by April 2017 or extended period as

permitted by the agreement. However, the

developer herebt,; _gg;,e,es to compensate the

Buyer(s) @t5/ pe:r'gQ, ft of super orea of the unit

per month for dny delay in handling over

possessto n oJth7 unit beyond the given period plus

the gyace period of 6 months and Upto the lffer

Lett;r):$:possessib h or actual physical possession

whi;l!.iidv|r is,'earlier, to cover any unforeseen

circumstances... ,......"

4. As purview of the,faCt'mentioned aforesaid, it is crystal clear

that as per the clause f}qdf ttre agreement to sell that the unit

no. 1601 , 16tn Floor, Tower, E had to be handed over by April,

2017 along with additional grace period of 6 months, which

comes out to be 30.10.2017 from the date of execution of

agreement to sell. Whereas the builder has miserably failed in

completing the project and handing over the unit to the home

buyer for which he has paid an amount of Rs.93,83,799.32/'

against the total sale consideration of Rs.94,3 3,7 20 / - Since the

builder has failed miserably in completing his obligation as per

HARERA complaint No. 1979 of 2079

GUl?UGllAM

handover the possession to the complainant. Clause E [24) ol

the Buyer Development Agreement is reproduced hereunder:

,,E, 24 POSSESS/ON OF UNIT
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with HDFC.

6. The comPlainants

Complaint No. 1979 of 2019

the provision of section 18t1) of RERA Act the buyer can either

seek refund or possession at prescribed rate of interest till the

actual handing over of possession. In the present case the buyer

is seeking delayed possession charges'

The complainant submitted that the buyer developer agreement

and MOU for booking under scheme (No EMI till Possession)

was signed on 23ttt |un subvention scheme signed

amount of Part EMI

pending is Rs. 59,688 in Place of

from lan'20t9 to till

been Paid bY the

n fulfilling their obligation

reliefs, detailed hereinbelow:

Hence, this complaint inter-alia for the following reliefs:

i. Direct the respondent no' 1 to pay the pending part EMI's

forMarchz}L}toSeptember20lBwithinterest;

hat

not

7.
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Complaint No. 1979 of 2019

ii. Direct the respondent no. L to pay the EMI paid by the

complainant per month |anuary 2019 till filing of the

complainants;

To direct the respondent no. L to pay all unpaid future EMIs

@ Rs. 81,100/- per month as postdated cheques dated first

day of each month till December 2021. to till the date of

actual possession'

respondent no. 1 to pay penalty for dclay

r,t,rio. Z'thatall further EMIs will be

redl:fiom ResPondent no. l';

iv.

V.

9.

. ti:.:,

to co

The respond

grounds:

a. The resPondent no'1 s that the Project "suPertech

Hues" the Haryana Real Estate

Regulatory Authorily vide registration no' IBZ of 2017
:.

dated Oi.ig.i,OtZ. The Authority has issued the said

certificate which is valid for a period commencing from

o4.og.2oL7to31'.tZ.2o2L.Thus,inviewofthesaid

registration certificate, the respondent hereby undertakes

to complete the said project on or before the year 2021'

the

under

To direct the

possession;

To direct the

paid only
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Complaint No. 1979 of 201'9

b. The respondent no.l- submitted that the possession of the

said premises is proposed to be delivered by the

respondent to the Apartment Allottee by April'2017 with

an extended grace period of 6 months which comes to by

October'2017.

C. The respondent no.1 submitted that the said project is a

continuance busi respondent and it will be

completed bY the . The current status of the

Tower is that has been constructed

and

comp

e' internai development is yet to be

eveloped. The respondent also undertakes [o

mplaint on the following
10.

compl roject by the Year 2021.

The respond

grounds:

a. The resPondent it is no way concerned

t no.2 has sanctioned and

disbursed the Home loan of Rs.75,00,000/- in terms and

conditions of the Home Loan Agreement (Loan A/C No'

6Lt837494) dated 11.07.2014 and tripartite Agreement

dated 28.06.2014.
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Complaint No. 1979 of 20L9

availed Home loan facility from Respondent no.2 i.e. HDFC

The res

Ltd. and admittedly first disbursement of Rs.34,24,329/-

towards the same was made on 11.07.201'4 and second

disbursement of Rs.24,41',830/- towards made on

16.03.2016 and third disbursement of Rs.13,89,68/-

towards made on 20.10.201.6 and fourth disburscnrcnt of

Rs.2,67,161/-basedupontheinstructionsofthe
t *..' .

complainants/.Bof.rowers' r :

t no 2 submitted that subvention is an

11.

L2.

HARERA
GURUGl?AM

b. The respondent no.Z submitted that the complainant had

understan4itui /agreement between the complainants and
fTfr

lv' Y:' rt'"i ';:"' I

the resp$n;64t no.ilBuilder), wherein the builder assumes

the liabili of the borrower for a certain period of time

loan in form of EMI/PEMI andtowards repayment of the l--

respondent no.z has no role to play in the same'

Argumentt offioin side; t *tt hear$ However' the respondent

could not subrnitany, cogent reasoning for not handing over the

flat or unit within stipulated time as per clause E (24) of the

agreement to sell.

On consideration of the circumstances' the evidence' other

recordandsubmissionsmadebythepartiesandbasedonthc

findings of the authority regarding contravention as per

provisions of rule z}(z)[a), the Authority is satisfied that the
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Complaint No. 1979 of 2019

respondent is in contravention of the provisions of thc Act' Ily

virtue of clause E (24) of buyer developer agreement exccuted

between the parties on 28.06.2014, possession clf the booked

unit was to be delivered within stipulated time i.e. by

30.c14.2017 plus grace period of 6 months. Therefore, the due

date of handing over possession comes out to be 30.10.2017 '

Accordingly, it is the failure of the respondent/promoter to fulfil

his obligations, responsibilities as per the buyer developer

agreement dated 28.06.201,4 to hand over the possession within

mPliance of thethe sripulated per:.d o..:.d*.:jr: ,.T ,"1 .:

mandate .ont ingf in section 11t4.)' [aJ read 

Tn 
section 1B(1)

of the Act on *p;nrt, of fhe respondent is established' Also, MoU

was executedi betWeen the parties on 28,06.2014 w.r.t sub-

vention scheme.' Cliui'e B of the MoU is re-produced as under: -

"(b)Thatthetenureofthissub'ventionschemeas
approveabyHDFCLimitedis36months"l'he
developer,.expectstoofferpossesstonofthebooked
unittothebuyerbythattime.However,ifduetoany
reason,thepossessionofferbfthebookedunitgets
delayed,thenthedeveloperundertakestopaytheEMl
only to the buyer even after 36 months' The payment

ofEMlshallcontinuetilloffirofpossessionwith
regardtothebookedunitisissuedtothebuyer,,.

since the substantial part of the payment to the tune of Rs'

82,00,000/-hasbeenraisedbythedeveloperonbehalfofthe

complainant from HDFC Limited. Despite the fact that the pre-
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EMIs are being paid by the complainant, however, interest

liability along with the principal amount is that of the

cornplainant till the offer of possession. In such type of cases,

the builder/developer who has paid EMIs for a particular period

of 36 months that principal amount shall not be the part of the

interest. However, the complainant/allottee is entitled for

del;ryed possession charges 
[,ill the offer of possession after

obtaining of occupation C:diiig.;i;f, the respondent on the resr

of the amount which he had paid from his pocket on account of

raising of loan. 11 view of the above the complainant is entitled
...

to delayed posseision charges at the prescribed rate of interest

i.e. @ !0.1.50/0,,p,a. w.e.f.,01.1 1.20L7 till actual offer of possession

as per the provisio-n1, cif section 18[1) of the Act read with rules

15 of the Rules . ..: 
:\ 

,.'. . 

, 
,..

13. Hence, the Authori{ h.r.ny pass this order and issue the

following directions uhder.s€ction 34(0 of the Act:

ti) The respondent is directed to pay delayed possession

charges @10.150/o per annum till offer of possession after

obtaining of occupation certificate by the respondent on

the rest of the amount which he had paid from the pocket

on account of raising of loan, as per provisions of section

1B[1) of the Real Estate (Regulation and Development) Act,

2076.
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Complaint No. L979 of 2019

L4.

15.

(ii) The arrears of interest accrued so far shall be paid to the

complainant within 90 days from the date of this order and

thereafter monthly payment of interest till offer of

possession shall be paid before 1Oth of subsequent months.

(iii) The respondents are not charge anything from the

complainant which is not part of the Buyer Developer

Agreement.

Complaint stands

File be consigned

\)D-
nder Kush)

Haryana
Dated: 26.02.2

(Subha

Regulatory AuthorilY, Gurugra m

0
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Judgement uploaded on 15.05.2020


