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Address: - House No.952,
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Office at: 11 14, L1tt' floor
Hamkunt Chambers,89,
Nehru Place, New Delh.i- 11

CORAM:
Shri K.K. Khandelwal
Shri Subhash Chander Kush

APPEARANCE:
Sh. Nakul ChaudharY
Sh. Bhigu Dhami

1. The present comPlaint

complainant/allottee u

[Regulation and Develo

read with rule 28 of the

Development) Rules, 201

section 1'1(4)(a) of the
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t date of hearing ,01.2020

te of decision .10.2020

Advocate for the Co plainant
Ad',rocate for the re ndent

by the

I Estate

the Act)

lation and

violation of

prescribed

Complainant
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Member
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2.

HARERA
GURUGRAM Complaint No.4958 of 2019

that the promoter shall responsible for all obligations,

responsibilities and fun ns as provided under the Provision

of the Act or the rules and regulations made there under or to

the allottee as per the

them.

ment for sale executed inter se

the details of sale consideration,

handing over the posses on, delay period, if any, have been

The particulars of the proj

the amount paid by

detailed in the following

the complainant, date of ProPosed

ular form:

ues", Sector- 68,"supertech

Gurugram.
Project name and

ERA Registration)

32.83 acres

(as per the

Group Hou

and 107 of20L3

.20t3 valid till
106 of20t
dated26.l

25.72.2017

DTCP license no,

status

Private LimitedName of licensee

vide no. LBZ of
04.09.20L7

AtoH,K,MtoP(Tower N

and T, V,

registeredRERA Registered/

3t.L2.2021lid up toRERA registration v

4O3,4th floor, Tower T 176

Unit measuring
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1180 sq. ft.
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[super area]

10. Date of execution
Developer Agreemen

of Buyer Not executed

t7. Date of execution of I ooking from 25.02.20L5

[Page 20 of complaint]

12. Date of exe(
Memorandum of Unc

ution of
erstanding

t4.05.2075

IPage 28 of complaint]

13. Date of execution
agreement

:f tripartite 20.05.2015

[Page 32 of complaint]

1.4. Payment plan Subvention Payment Plan

IPage 2t of complaint]

15. Date of execution o

agreement
Flome Lrldh 20.05.2015

IPage 32 of complaint]

t6. Total consideratio
payment plan

t as per Rs.7 4,24,73 6/- (excluding tax)

[Page 2l of complaint]

17. Total Home La<

sanctioned by HDFC

n amount
rank

Rs.56,00,000/-

[Page 32 of complaint]

18. Total amount pra

complainant at tl
booking
(as per alleged by co

dbv
e time

nplaint)

the
of

Rs.7 ,64,640 /-
[Page 9 of complaint]

Amount disbursed b
till the date of filing
against total amount

(as alleged by the co

r HDFC bank
ol'compl;rint

nplaint)

RS.45,87,843/-

[Page 15 of complaint]

Amount paid by thr
Pre EMIs

(as alleged by the co

allottee i.e.

nplaint)

Rs.5,03,525/-

fPage 16-17 of complaint]

Total amount paid b
complainant

, the Rs.58,56,006/-

[Page 1B of complaint]

t9. Due date of delivery
possession as per M,

of Understanding [3

[Page 29 of complair

l1'

morandum
irnonths)
tl

14.05.2018
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4.

5.

6.

HARER&
GURUGI?AM

20. Delay in handing ove
till date to till thi
27.70.2020

'possession
; order i.e,

2years 5 months and 13 days

2t. Status of the project Ongoing

As per the Memorandum

was to be handed r

promoter/respondent failt

complainant within the sti

The complainant has sub

dwelling house and there

project of the Respondent

BHK and 2 TOI admeast

subvention scheme.

The complainant further sr

(under subvention schennt

and HDIrC bank date ',

disbursed a total loan o

sanctioned loan of Rs. 56,(

The complainant submitt

the installments u1l to the

that stopped paYing/rein

to the Complainant which

Memoratrdum of understz

of Understanding, the possession

)ver by 14.05.2018. But the

:d to handover the possession to the

pulated t.ime.

mitted that he was in need for a

fore, applied for a flat in the said

as mentioned above consisting of 2

rring 1180 square feet under the

rbmitted that a tripartite agreement

:) executed between the resPondent

10.05.20.15, and HDFC bank has

f Rs. 45,87,843/- out of the total

)0,000/-

ecl that the Respondent reimbursed

month of September 2018 and after

bursing the amount of installments

is a clear breach of clause (b) of the

Lnding dated 14.05.201 5.
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The Complainant submi

project he found that th

work and therefore lost

the near future.

Hence, this complaint in

(i) To direct the respo

by the complainant

Bank from February

/reimburse the st

possession of the u

respondent/p

L that Complainant

On the date of heari the Authority explai to the

have been co

to plead guilty or not to guilty.

ut the contravention as

lation to section 11[a)(a

alleged to

of the Act

the complaint on th

e therein, in brief is

an apartment bei

following

under: -

g number

mplainant

no.0403, in'Iower

area of 1180 sq. ft.

/7 6 Canvas, 4th floor ng a super

pprox.) for a total con tion of

Rs.7 4,24,1,36 /- vid a booking form;

II. that owning to fi cial constraints t

ted a loan

of 2079Complaint N

opted for a Home Loan Sclheme and e

Page 5 of 18

9. The respondent

grounds. The submission

that on visiting the site of the

is no progress in the construction

the hopes for getting his home in

alia praying the Authority

to reimburse the amount paid

the loan EMIs to the HDFC

0LB on,wards and continue to pay

to the complainant till the final
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agreement with

Corporation Ltd.

sanctioned a loan

III. the complainant

a Memorandum of

whereby certain

scheme were

IV. that complainant,

Tripartite agreeme

clause of the TPA a

hereby'sub

respect to the

of HDFC.

b) clause 'B' o

borro'wer

irrevocably

amount paya

the event ol'

that the act

under this cl

of the builde

such cancella'

a) clause 'B' of'

Housing Development

[HDFC), The complai

rount of Rs.56,00,000/-.

respondent company eI

Understanding dated 1

erms grcverning the I

to by the parties.

spondenrt and HDFC ent,

t (TPA) dated 20.05.201

l reproduce herein;

Finance

ant was

tered into

.05.2015.

bvention

red into a

. relevant

e TPA records as, "h borrower

tes all his rights for nd with

d residential apartme t in favour

the TPA records 2S,

thert it uncondit

brogates its rights to ive any

le by the builder to the rower in

rncellation in favour of

'payment by the build,

se shall amount to a vali

of its obligation to

"that the

nally and

HDFC and

r to HDFC

discharge

borrower

n amount,

Page 6 of 18

Complaint No. 4958 of 201.9
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VII.

V. that as per the adm

the total sale co

complainant had

which is much bel

ideraticrn of Rs.74,24,1,361- the

id an :rmount of Rs.58,56,006/-

the prescribed percentage of 900/o

as stipulated under clause (c) of the MOU. He has not

fulfilled his cont I obligations under the MOU he is

not entitled to the efits of'the same.

VI. That in interregn pandemic of 9 gripped

rnment ofMarch 2020. The

India has itself rized the said a 'Force

the entire nation sir

the complainant. 'I

note that the constr

and the dela'y if at

imposed I

construction acti

embargos qua con

which automatically

er possession of the a ent to

erreafter, it would be pposite to

full swing,of the Project is i

, has been due to the

ds the

rnment-

sort of

several

level.

is Hon'ble

1,7 dated

the said

Authority vide

04.09.20L7 and th

which stalled

Till date, there a

rtion ert full operation

is registered with t

tration' no. tBZ of 2

completion date as p

that the said proj

case of the complair nt out of

Registration is D ber 2021.;

PageT of 18

Majeure'

Complaint No. 4958 of 2019

timeline of handing
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VIII.

x.

construction within

The respondent

to time obtained var

permits inclruding e

that the delay if at a

respondents and

would be categori

extend the timeline

the unit, and comp

that the timeline

agreement was on

reasons which

Evidently, the re

and perm

were above and

market as th

their resp

employment

under NR

Page 8 of 1B

IX.

that apart from the

the Complainant

was on account of

Complaint No. 4958 of Z0l9

has been beyond the control ofthe

such extraneous circumstances

as 'Force Majeure', and would

of handing over the possession of

the project.

pulated under the flat buyer

tentative, subject to force majeure

the control of the respondent.

an endeavor to finish the

the stipulated time, had from time

licenses, approvals, sanctions,

as and when required.

had availed all the Iicenses

starting the construction;

oni the part of the allottee, like

the delay in completion of project

followin g reasons/circumstances that

the control of the Respondent:

/ workforce in the real estate

available labour had to return to

ve states due to guaranteed

the Central/ State Government

and fNNURM Schemes;



e of labour, water and

the additional permits,

'erent departments were

rondent and were not at

me of launching of the

:nt of construction of the

t cannot be held solely

t are not in control of the

:raneous considerations,

, order dated 04.1,1,.201,9,

nstruction activity in the

apposite to note that the

rt was under the ambit of

y, there was next to no

nsiderable period. It is

stay Orders have been

r the preceding years as

019. Further, a complete

site invariably results in

ion activities. As with a

rbor was let off and they

or look for work in other

Page 9 of 18

CE

nd

te short

terials c

ons by d

of the re

r at the

nmencel

respond

'things t

ll these r

Court vi

ay on all

would L

Respond

accordir

/fora
rat simil

rr perioci

rnd 201€

activity

constru

ncerned

ve villag

that such

other raw

licenses, san

not in control

all foreseeab

project and co

complex. The

responsible fo

that compounding

the Hon'ble Supren

imposed a blanket s

Delhi- NCR region. I

pertinent to note

passed during win

well, i.e. 201,7 -201,8

ban on constructio

a long-term halt i

complete ban the

rdingly

a con

imilar t

riodl in

01ti-z0

,ity at s

structio

ned lab

llages o

:ording

oracc

similar

reriod[ i

l201Ei-2

tivity at

Instruct

erned li

villages

the stay order, al

construction acti

traveled to their na

HARERA
ffiGURUGI?AM

xt.

Complaint No. 4958 of 2019
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states, the resumpt

process and a st

after long period of

The Authority vide ord

respondent and his coun

an advance copy to the co

of Rs.5,000/-to be paid to

submitted on 27.1,0.202

1,6.70.2020 to the authori

Copies of all the relevan

placed on the record. Th

Hence, the complaint can

undisputed documents an

The Authority on the basis

other submissions made

parties is of considered vi

hearing in the complaint.

Arguments heard.

The authority has com

complaint regarding non

promoter as held in Simm

Ltd. leaving aside compen

11,.

1,2.

13.

14.

adjudicating officer if pu

Page 10 of 18

Complaint No. 4958 of 2019

n of work at site became a slow

pace of construction as realized

dated 07.10.2020 directed the

to file reply within two weeks with

plainant subject to payment of cost

e complainant. The cost has been

vide cheque no. 443526 dated

documents have been filed and

ir authr:nticity is not in dispute.

be deci,Ced on the basis of these

s;ubmisrsion made by the parties.

f inforntation and explanation and

and the documents filed by the

w that there is no need of further

lete ju.risdiction to decide the

compliance of obligations by the

Sikka v'/s M/s EMMR MGF Land

ation wtrich is to be decided by the

ued by the complainant at a later

ffi
ffi

me..
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stage. The same has been

Haryana High Court in

as Experion Developers

Others decided on 16.10

On consideration of the

both the parties regardin

Act, the Authority is sa

contravention of the prov

the considered view that

respondent to offer physic

the complainant as per

memorandum of unde

between the parties. Fu

to this project. Hence, thi

project and the provisions

to the builder as well as al

L6, The Authority in the co

2020 titled as Deepak

Limited & others. filed

interest as an allottee in

transferred to a 3'd par

casted a clean and unequi

promoter i.e. M/s Superte

Page 11 of 18

Complaint No. 4958 of 2079

upheld by the Hon'ble Punjab and

P bearing no. 38144 of 2018 titled

Ltd. Vs State of Haryana &

20.

uments, and submissions made by

contravention of provisions of the

sfied that the respondent is in

ions of the Act. The authority is of

there isr delay on the part of the

I posserssion of the allotted unit to

the terrns and conditions of the

nding dated 1,4.05.20L5 executed

r no OCI/part OC has been granted

project i.s to be treated as on-going

f the Act shall be applicable equally

ottee.

int N'o. 2745 (earlier 2031) of

udhary Vs PNB Housing Finance

the complainant to safeguard his

e event the project is auctioned and

, vide order dated 1t.09.2020 has

ocal statutory responsibility on the

Limited even after transfer of the
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physical possession of

erstwhile promoter will

charges which were ou

time of transfer. Therefo

be held liable in respect o

of Section 11(4)[a) of the

be responsible for all the

above stated order dat

with the order passed in

Under the subvention sch

between the allottee, fi

wherein the financial inst

amount sanctioned in fa

per the schedule of cons

of the builder to PaY the

of possession to the fi

allottee. Also, an lrlOU is

builder.

In the instant comPlai

entered into an MOU date

as per clause [b) has un

of possession with rega

18.

buyer. The said clause is

Page L2 of 18

Complaint No. 4958 of 2079

e Real Estate project; that the

ntinue to pay outgoing and penal

nding against the promoter at the

, Supertech Limited will continue to

its outstanding liabilities by virtue

and the incumbent promoter will

bligation under the Act. Hence, the

11.09.2020 should be read along

is complaint for brevity and clarity.

rne there is a tri-partite agreement

ncial institution and develoPer

ution is required to release the loan

ur of thre allottee to the builder as

ction. It is an obligation on the part

re-EMI interest till the date of offer

ncial inrstitution on behalf of the

ntered befween the buYer and the

t, the allottee and the develoPer

14.05.2:,01 5 wherebY the develoPer

rtaken to pay the Pre-EMI till offer

to the br:oked unit/flat issued to the

eproduced as under:
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"(b) That the tenure o.

by housing Developm

months. The develo

booked unit to the bu

any reason, the

delayed, then the

only to the buyer

EMlshall continue t

Further, clause (e) of the

offer of possession I

treated as closed and the

entire EMI of his bank.

under:

"(fl That the present

addition to the Allo

parties and all oth

under this M)U shall

Allotment Letter and

Complaint No I of 201,9

this subvention sch approved

t Finance Corpora ited is 36

expects to offer of of the

by that time. H, ', if due to

ion offer of the unit gets

undertakes to pre-EMI

36 months. The ent of Pre

rds to

to the buyer"

date of

shall be

to pay the

states as

'emorqn'dum of U nding is in

ent Letter execu tween the

conditions/situa covered

governed by the and of the

; that l

tion s

solely

'the 
sa

pany policies."

age 13 of 18

the booked flat ts
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20.

Subsequently a tri-parti

been entered into betwee

bankwhereby in view of cl

undertaken to have assu

the loan agreement as pa

of first disbursement till

The Authority observes

allottee to make necessa

the time specified in t

obligations u/s 19[6) and

or as mutually agreed tcr

But the NIoU and Tri-Par

payments are subject to

unit within stiPulated

Therefore, the said d

incidental thereto are

promoter. Hence, it can

from paying the Pre-EM['

2L. That in the National

New Delhi in the case o

Sharma & Ors,, 2078;

payment plan, the buYer

paying any interest or P

Page 14 of 18

Complaint No. 4958 of 2019

agreement dated 20.05.2015 has

the allottee, the developer and the

use (3); the developer/builder has

ed the liability of payments under

ble by the borrower from the date

02.20L7 (liability period).

hat no cloubt, it is the duty of the

payments in the manner and within

agreement for sale as Per the

19(7) of the Act, reduced in writing

tween the promoter and allottee.

e agreement both stipulate that the

nding over of the Possession of the

iod as per the agreement to sell.

ments being suPPlementarY or

legally enforceable against the

t absol,re himself from its liability

umer Disputes Redressal Forum,

IDBI Bank Ltd. Vs. Prakash Chand

t was held that under the sPecial

has no liability whatsoever towards

EMIs till the offer of possession and
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all interest amount accr

possession would stand

it is proved that the build

of contractual obligation

agreement/ MoU respecti

Further, in the case of Bi,

Ors. Before the Hon'ble

of 2077 wherein vide

AmrapaliJudgment) itw

fulfil his obligations und

causing a double loss

intervene and the builder

is proved that there was

22. Therefore, the terrns and

BBA, MoU and Tri-parti

developer is under liabil

part of the loan amount

be in violation of Secti

promoters fails to kee

scheme. In such cases the

under the RERA Act u

Page 15 of 18

Complaint No, 4958 of 201,9

during the period till the time of

ived of with respect to the buyer if

r violated the terms and conditions

contained in the BBA/Tri-partite

ely.

m Chatterji vs, Union of India &

'x court in Writ Petition no. 940

r dated 23.07.2079 (known os

s held that when the builder fails to

r the subvention scheme, thereby

the alltottee then the court can

as to comply with the same when it

version of funds.

conditions of allotment and/or the

agreement clearly shows that the

ty to pa'g the pre- EMIs or interest

ived and any non-compliance shall

n 11(41 of the Act in the event

its obligations under subvention

lottee has all the right to seek relief

r Section 31 which states that anY



23.

24.

UABEB&
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aggrieved person may file a complaint with the authority or

adjudicating officer for any violation or contravention of the

provisions of RERA or the rules and regulations framed

thereunder against any promoter or real estate agent.

Since the substantial part of the payment to the tune of Rs.

56,00,000/- has been raised by the developer on behalf of the

complainant from HDFC, lthe HUf'C bank has disbursed the

loan amount of Rs.45,87,\nrt- out of the total loan amount,

despite the fact that ,h+ pre-Elrll are being paid by the
I

complainant, however, interest liabiliry along with the

principal amount is that of the promoter till the offer of

possession. In such type (f cases, the builder/developer who

has paid EMIs for a Orr{,,.r,ur period of 36 months that

principal amount shall not be the part of the interest. However,

the complainant/allottee is entitled for delayed possession

charges after obtaining of occupation certificate by the

respondent on the rest of the amount which he paid from his

pocket on account of raisifB loan.

Accordingly, the non-compliance of the mandate contained in

section 1,1,(4)[a) read witti section 1B[1) of the Act on the part

of the respondent is estaflished. lA,s such the complainant is

entitled to delay possessif n charges at rate of the prescribed

Page 16 of 18

Complaint No. 4958 of 2019
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interest @ 9.300/o p.a.w

possession.

25. Hence, the Authority he

following directions unde

i. the respondent is

interest at the pres

month of delay fro

14,05.2018 rill

obtaining thr: Occurp

on the rest of the i

iii. The respondent

14.05.2018 till

ii. The complainant is

any, after adj

provisions of sectiot

within 90 days fro

interest to be pa

succeeding month;

paid from the poc

The respondent

complainant which is not the part of the

I

np

;of

6.

on i.e.

ion after

ed from

mplainant

rubsequent

th of each

ll not charge any

14.05.201.8 till the actual offer of

passes this order and issues the

section 34(0 of the Act:

irected to pay delayed possession

ribed rate of 9.30 for every

m the diue date of

actual offer of p

to pay interest a

dlate of order to the

the date of order and

on or before the t

rtion Certificate by pondent;

rt rvhich the inant has

on amount of raisi oan as per

1B[1) of the Act,20

irected to pay outsta ng dues, if

ed period;t of interest for the del

Page 17 of 18
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26.

27.

v. The existing pro

vi. The incoming pro

responsible for all

Complaint stands di

File be consigned to regist

(Subhash
N{ember

respect to the ou

complainants;

the provision of the

::
Kuslr

B of 2019

shall continue

nding payable

liable in

t to the

ter whosoever it shall be

e obligations as a p ter as per

lwal)
Chai

ulatorl, Authority,

age 18 of 18

Harvana Real Estate
J
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