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1.

BRII

The present cornplaint dater

complainants/allottees und

(Regulation and Developmr

read with rule 28 of the Har

Development) Rules, 2017

of section 11(+)(a) of th

prescribed that the prom(

obligations, responsibilitit

provisions of thc Act or the

runder or to the allottee

executed inter se them.

Unit and proiect related d

The particulars of the

consideration, the amount

proposed hancling over the

have been detailed in the fol

A.

2.

Ad fo
Ad te fo

er section 3

rnt) Act, 2016

yana Real Esta

.in short, the I

e Act wherei

rter shall be r

)s and func

rules and regu

as per the a

ltails

project, the

paid by the co

possession, d

lowing tabular

h

1

the Complainants
the Respondent

s been filed by the

rf the Real Estate

'in short, the Act)

:e (Regulation and

ules) for violation

r il. is inter alia

esponsible for all

ions under the

ations made there

t for sale

details of sale

nplainants, date of

llay period, if any,

form:

mationS.No.l Heads Infor
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2. Unit measr ring 2455 s

As per
page 1

q.fr.

allotrnent lcttcr,
68 c,f the complain

3. Increase a ea 2440 s

(as per

posses

compli

I.ft,
intimation oI
;ion, page 60 of th
int)

4. Date of all< tment 15.04.:

(page

complr

010

68 of the
int)

5. Date of
Buyers Agr

execution (

eement
20.08.:

(page,
compli

010

1 of the
int)

014

31 of the
rnt)

6. Agreement
on

to sell is e: ecuted 07.10.

Ipage
compl

7. Payment p an Constr
payme

ction linked
t plan

B. Total Sale consideration Rs. L,4
agreen
compli

).,77,460/- [As pcr
ient, page 3L of thr
int)

9. Total amount paid
complainants

))' the Rs. L,3

[As per

wirh Fi

,06,250/-
reccipts attached
:)

01ii

rte calculatcs f'ronr
c of signing of thc
rent 

I

period is not givcrrl
c.spondent) 

i

10. Due date of delivery of
possession

[As per c!.ause 9.2 -36 m
from the date of signing
buyer's agreement plus
days gra,ce period)

lnths
:f the
iB0

20.08.,

[due di

the dal
agreen

(Grace
to the r

11. Intimation fbr possessio 20.11.."

(Page .

compl;

018

37 of the
int)

12. Delay in handing
possession till offt
possession

over
rof

5 years 3 months
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L3. Date of 0c upation Cert flcate 20.tt.
(page

l01B

i0 of the reply)

The particulars

as provided by

under:

f the projec

re registrati

nam(

rn bra

ly, "Piont

nch of th

er Park IPresiclia)"

e authority are as

Proiect rr lated details

1. Name of Register
dated
upto 30.

d no. 69 of 201.7

8.0U.2 017 valicl
2.2t)1,9

2. Name oi :he project "Pioneer Park IPresidia)"

3. [,ocation of the projec Sector-6
Gurugra

and 62,

4,. Nature o Ithe project Group H using

5. Whether
ongoing

project is nt wor Ongoing

6. Register rd as whole/1 ,hase Phase

7. If develo
phase nc

:ed in phase then 1

a

B. Total n
which it
developr

). of phasr
is proposed
d, if any

sin
:o be

2

9. HARERA registration lo. 69 of 20 7

10. Registra ion certificat Date Validity

18.08.20 t7 30.1,2.201,9

11,. Area reg stered 4.40 acrt S

t2. Ilxtensio r applied on No

Licer ce related r etail of the p roject

L. DTCP lic )nse no. 268 o 2007 dated

Page 4 of 43
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03.12.20 7

2. License
period

,zalidity/ rer ewal 02.r2.20 4

3. Licensed area 24.606 a res

4. Name of he license h< lcler Pioneer
Infrastru

Urban Land
:ture ltd.

5. Name of he collabora .or NA

6. Name ol

in case
agreeme
marketir
entered
obtaininr

the develol
of develop

rt ar
g agree

into
, license.

ler/s
ment
d/or
ment
after

NA

7. Whether
has bee
DTCP

BIP perm
r obtained

ssion
from

NA

Date r f commenr Al,l.l Atl tofthel rojectErtleu

1. Date of r

the proje
ommencem€
ct

nt of 01.11.20 I

Detailr of statutor F app :ovals o rtained

s.N. articulars Approv
no an(
date

I Validity

L. Approve I brrilding pl; n 09.02.20 t1 08.02.201,6

2. Revalida
plan

lon of bu tding 15.05.20 7

3. Ia) For
and

[Tower A,B,(
Basement 1[

,D, E
2)

09.02.20 t6 08.02.2021

4. (b) EW
Met
Roc

i, Shop Li
:r Room & (
m

,2,
uard

09.02.20 t3 09.02.2077

5. Environr rent clearanr 5 04.a6.20 )u 03.06.2013

6. [a) Occupati rn certificate date 0t.02.20 u

Page 5 of43
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Tower C

tb) Occupatr :n certificate date 23.07.20 B

Tower F

Basemer t 1.,2 &3

[.) Occupati rn certificate date 1,4,02.20 9

Tower D

(d) Occupati rn certificate date 03.04.20 t9

Tower G

7. Complet: on certificate date NA

Detaik of Ph lses
Phase RC No. Registration Det; ils of Tov er Details of

Area
Phase
t

69 of
20L7

78.08.20t7
upto
30.1,2.2019

C,D E and Sh )ps 4.40 acres

Phase
2

101 of
201.7

24.08.201.7
upto
31.1,2.20t9
Extension
dated
11.06.2020
upto
3L.L2.2020

98858,821,7
sqm

Deta ils of ( rf,

OC Dated Details r f 'l'ow rinOC Dctails of
Arc:t

18352.154
sqm

2623.669
sqm

1528'2.648
sqrn

15889.9tJ5
sqm

28.07.2077 r, EWS
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14.17.2017 B 16346.502
sqm

01.02.20L8 C t2768.11.9

lllllt
23.07.2018 F 24924.61,6

sqm
20.lt.2018 E 1,1729.355

sqn"l

t4.02.20t9 D 9866.147
sqn.r

03.04.2019 G 2466.1.87 6

sq ll'l

14.06.201,9 H 24663.87 6

sq nl

Facts of the con

The complainanr

Mrs. Sonali Khor

were allotted th

no.3 Project "P

Gurugram. The

between the (

20.08.2010 and

as booking amo

the instalments.

original buyer'r

Thereafter the c

the original b

Rs.1,57,28,835/

rplaint

s have subn

la were the

: unit beari

loneer Parli

buyer's e

rriginal buJ

then deposi

rnt to the re

:o the respo

; paid a

omplainantr

ryers for

inclusive ol

tted

lrigir

gnu

(Pre

er's

ed ar

;pon(

rdent

:tal

joint

r tot

BSP,

:hat Sidd

al buyer

nber E-3

;idia)" S

.ent wa

and the

amount

ent and

upto Sep

sum of

y purchz

rl sale

JDC & ID

rartha Khosla and

; who bought ancl

01, tower E, floor

:ctrlr 62 and 6:l

; duly executcd

respondent on

of IIs.10,00,000/-

:hereafter paid all

[ember 2074.'l'he

I1s.1,33,07,717 l-.

sed the unit fronr

considcrat iort ol

C, car parking ancl

l']age 7 ol4ll

GU
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:manded at the time of

/- pertained to preferential

rent sell datccl 07.10.'2014

ger and the complainants.

sum of Rs.1,4.4,12,4.69 /- tc>

amount of lls. \3,1,6,365 f -

he complainants to thc

ased by the complainarrLs

duly acknowledged ancl

as subsequently cndorsed.

t by the respondent until

complainants having paid

led consideration amount

lditional charges ctc, thc

were offered the said tJnit

yer's ag,reenrcnt.

greement, the respondcnt

the possession of the said

rnded over within a period

execution of the buycr's

lntitled for an additional

d

,750

lbu

total

inin

by

purch

was

nd

rai

', desp the

ag

nd

nor

inb

r's

that

lbeh

eof

Page B of 43
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club cha
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[PLC).'l'he

the origi

had paid

r's and re

d directly

bsequently

al buyers

pondent

and was

of the enti

laneous

ther recei

nner a

of the bu

represen

truction'vrri
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service tax a

possession and

location charg

executed

The complainan

the original buy

was to be pa

respondent.

5. 'l'he unit was s

from the origi

accepted by the

Thereafter no

20.11.2018. Ho

more than 9lo/o

along with mi

complainants

finished in the

As per clause 9.

had assured a

unit after its con

of 36 months

agreernent, the

6.
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grace period of six months for applying and obtainirrg the

Occupation Certificate in respect of the said conrplex.

According to the buyer's agreement, the unit rv;ls supposed to

be delivered by the respondent to the complainants on or

before 20.a2.2014. The respondent offered pos;session ol the

Unit vide letter dated 20.1L201,8 and raised an illegal

cumulative demand of Rs. 27 ,12,820 /- under various

pretexts. The demands were illegal and wcre ncver agreerl

upon and never formed part of the payment rscheme which

was agreecl upon between the parties.

I'he same illegitimate demand of thc respondent was

absolutely denied by the complainants via a letter, which is

annexed as annexure-c/5. The possession was offercd in-

spite of the fact that the unit was still incomplete as various

works were yet to be taken up by the construction teant.

As per the biased clause 9.5 of the buycr's argreenrcnt thc

complainants were liable to pay simple interest at the rate of

1,Bo/o p.a. for the delay in making payment by t.hem howcvcr

the respondent had agreed to pay a trivial sunr at thc ra[c of

Rs. S/-per sq. ft. per month of the super area l-ill the datc of'

notice of possession in case of delay in handing ovcl'

possession. This aspect read with other clauses of the buycr's

agreement clearly show the biasness of thc agrccntcllt

towards the respondent and against the complainants. 'l'hc

complainants had no option but to accept the terrns of thc

Buyer's agreemcnt without any negotiation llccause o[ the:

B.

9.

Page 9 oi 43
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10.

assurance give

complainants

assurances a

respondent

and assurances

complainants.

The complain

much as they h

the said unit fo

deprived of the

of the unit and

they not in

Relief sought

The complai

ti) Directing t

the apartm

as promise

delay as ea

[ii) Award pe

date of

On the date o

respondent/p

have been com

Act to plead guil

Reply by the res

The respondent

grounds.

C.

1L.

12.

D.

13.

by the

hat the

d promi

miserably

causing ir

ts have su

deposited

residential

nit but alsr

prospecti

in the proj

the comp

have sou

responden

t ra,rith the

in all co

as possibl

nt lite in

t of amo

hearing, t

oter about

itted in re

or not to p

ndent

as conte the

Pagc 10 of 4..1
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po nt and the hope of the

pon ent will stick to their

owever, evidently, Ihc

iled in keeping their promises

para e losses and injury to the

'ered a loss and damage in as

the ney in the hope of getting

. They have not only beenrpo

the nefit of escalation of pricc

rn they cor-rld havc got had

of e respondent.

nan

ere

t foll

toh

ing relief(s):

nd over the possession of

nities and specifications

without any further

t 240/o per annum from thc

nts t I realization.

ea ority explained to the

the ntravention as alleged to

tion section 11(4) (a) of the

eacl g ilty.

mplaint on the following
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That the

motive of

extort ill

and basele

That the

Occupatio

Presidia

complaina

Certificate

R-2. Mo

without an

possession

which the

the compl

present

That in th
20.17.2018

order to ta

complete

documen

clear the ou

charges e

ignore and

respondent.

complete fa

The compl

i.

ii.

iii.

resent co

harassing

timate mo

s allegatio

responde

Certificate

roject on

ts have th

dated 20.L

to the com

rnplainan

nt.

letter of

the respo

r

the

on/formali

nding

which th

re trying to

The comp

ants step

r, the resr

delay, on

nts hav

ntim

com

shift

inan

before th au

iv.

allottees \,v n they ned

Pagc 1 1 ol43
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plaint is filed wirh rhe obliquc

re respondent company and to

ey while making absolr:tely falsc

; against the respondent.

t has already rcccivcd thc

for the particular tower-[j of

20.1I.201.8, in which rhc

r unit. Copy of the Occupancy

1.2018 is annexed as annexure

ondent after the rcceipt of thc 0C

the very same day has ol'ferecl

rlainant i.e. on 20.It.2OlB itself,

chose to completely ignore. 'l'hat

no cause of action l-o [ilc tltc

tion of possession dated

ent Iearly mentioned that in
the complainants needs to

of

n,

requ red process

en

in

lainants chose to utterly

eir onus of failure on the

are guilty of not placing

rity.

the shoes of thc original

the change ol' right to

esa d was also requested to

stamp duty, registration
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dated 20.

charges e

Section 19

aliottee to

within a

certificate.

v. It is the co

the

instalmen

despite

responden

complaina

therefore,

into force

agreement

20.08.201.0

27.1,0.2014

agreement

vi. As the co

original allc

purchase/

complaina

as set out i

the compl

outstandin

payments

to purcha

transfer

ts agreed t

the apar

nts are

.20L0 to

dues i

other

to the

0) of the R

take physi

od of

plainants

ent by

in accord

ted paym

from time

ainants

from

and got

clauses

effectively

execut

ich was

Therefore

came into eff,

Page 12 of 43

Complaint No. 1 2 1of 2 0 1 9

ent on 27.1,0.2014. 'l'he

accept the terms and conditions

nt buyers agreement. Therefore,

ow obligated in tcrms of AIIA

possession and also to clear all

cluding interest on dclayed

rges, stamp duty, registration

nde

ho fa

iser

nt

time

m

on 27. 0.20

e

eB

fth
fro

dwi
ndo

the

t. It is also submittcd that

t also casts a duty upon thc

tsession of the apartme.nt

ronths of the occupancy

led to perfornr their part ol

rly failing to pay rhe

th the payment schedule,

ninders being sent by rhe

rnd to takc llos.scssiorr.

d into the shoes of rhc

4 by transferring the right

riginal allottee to thc

, endorsed in their favour,

buyer's agreement camc

27.1,0.2014. Since rhc

t the original allotees on

:d to the complainants on

terms of thc lluvcr's

t with respect to the
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complaina

the Agree

applied

period fro

the trans

occupation

received o

on 20.11..2

That cons

20.08.2010

certificate

180 days o

the shoes

after havi

in obtainin

shows that

original all

delayed pe

Urban

17 SCC

the case of

case of first

but in spite

complainant

of the p

ts only

dering

'ace

the occu

reiterated b ow for read refe nce:

Page 13 of 4li

Dt, the

27.04.201

the effec

r took pl

certificate

20.r1..2018

18.

with the o

as to be

ttees with

alties from

t 27.1.0.2014. As per the ternrs of
:cupation certificate was to bc

l, including 180 days of grace

ve date of 21.10.'Z0i 4, wlrcre.irr

rce. It is reiterated that thc

rith respect to the tower-E was

The :omplainants steppcd into

ttees only on 27.10.2014f the origin

due knowl OA at there has been a clclav

ion ificate. 'l'hus, this clearly

e complai nts over the unit from the

possession was offercd

nal execution date of

allottees, the occr.rpatron

by 20.022074, including

not bc cotrparcd to thc

lainant was aware dclay,

itself and

ori

gina

pli

all

lopment A

the Hon'bl

nd allo CA

lottee as th Com

att
sion. The evan

rior motivc of recciving

espondent. In Haryana

vs Raje Ram (2008)

sup me Court has held that

nul
the

f it, the co ai nt iook re-allotment. 'l'he

ere is a delay in handing

: para of the judgmcnt i.s

Complaint No.12 1,of 2019
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viii. That

date

force

shortage of la r, water a d oth

Pagc 14 oi43
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,,RCS nts in the ree qppeals are noL the originol
allottees.

made by

They are
he appellan

respecti

allotted

,. They

them, that
took re-a otment,'['he
of origi, allottees wh
more delivery a

ha t. They

wqs not
original
offered

ms. appro in th

led to rh

pulated as essence of the contrnct ontl thc

llottees to whom re-allotment wcts
in the yeqrs 1994, 1997 qnct 1996

awere, when the plots were re-
ere was delay. In spite of it, they

coses cannot be compared to co.res
were made to wait for a decacle or
thus put to mental agony ancl

aware that time for perforn]ance

ted the delay. 1'hc appcllanr
ndents (re-allottees) and thev

approached the District
period from Lhe daLe oJ-re-
had not paid the fult price
DistricL I;'orum. In the

the principles laid c)own by

lottees had
ssession fo

and 1"3.9.

Forum in
allotment

the responden

08.05.2009 had

Aravali Hill ran falling in

area of44B sq.

Gurugram. Thi

materials and

schedules and

nd rvhich d v

ties of he re

took

999 res,

997, within
their fa r, Th

when approa
circumsta

this Court

the proj t was del in

the res, 'tive plots on 27.6.2002, 21.3.2000,

having

Singh - (s) rsh Kumar (supra) and65,

2007 (6) 7.77, we are the view that the aword ot'
nor justified.

context to the execution

interest neither wa n

of the ent wi original allottees, due tothe

majeure nditions ich re beyond the control of

That th rI ble Supreme Court on

suspended mining operations in tlrc

te of Haryana within thc

district of Il'aridabad ancl

ll rh

heS

of bLrilclirrg

co nstru cti o n

pondent. 'fhat thc acutc

r raw materials sevcrcly
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affected the

control of the

the respon

delayed due

respondent

for the things

Furthermore,

Kumar Vs M/

vide order da

the period of

respondent a

completion o

respondent

the respond

counted in

Therefore, the

the zero pe

obtaining the

that the allo

conditions of

of any delay. I

schedule and

not eligible t

possession fro

complainants

schedule and

being a thou

Complainl No.1 2 1of 201 9

I estate, and these reasons were not in thc

pondent and werc nclt at all foresceablc. by

tt

I Complaint N o.121,rf ,O* _
:al estate, and these reasons were not in thc

respondent and werc nclt at all foresceablc. by

tt. As per the agreement, thc 1tr-ojcct w.ls

) reasons that were beyond thc control of thc

erefore, the respondent cannot bc held liablc

hat were not in the control of thc respondcr-rt.

this authority in the matter of Mr. Suresh

S Bestech India Pvt Ltd, Ca.se no. ZBT /2078
ed 29.01.2019 had grantecl the respondent,

ne year which was beyond the control of the

zero period while calculating the datc ctf

'the project. That in this casc of'thc
r, the period which was beyoncl the control of

tt be termed as zero period and not bc

rulating the date of completion of the projcct.

proposed date of completion after reducing

od was 20.02.2015. The actual delay in

lC is of 1 year 4 months and 1 clay. It is notcci

les who have complied with the ternts artrl

re ABA are entitled to compensation in c;tst:

L view of the failure to abide by the paynrcnt

rake timely payments, [he complainants arc

r receive any compensation for dclay in

n the respondent. I-lowever even though thcr

Lave utterly failed to abide by, the paymcn[

nake timely payment, still the respondcnt

htful builder has issued a credit note of

[)agc15ol ,1.]

I
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Rs.11,63,496/

though the del

of the respon

wilh impositi

time and

It was

reasons/ci

of the respon

a, Delay in

important

customers

lead to th

responden
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20.1L.2018 for the clelay even
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I Limited, a company registerccl

:f the Companics Act. 195(t, for

storied residential towers at

thin 30 months. Ilowever, frorn

erved that the contractor was not

: as per the assured timelines and

)ur slowdown and increasc in

;pondent thereafter tool< ovcr l-hc

e the construction f ront ntid',vay
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: shortage of labour due to social
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", Ltd for assisting in th c
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addition to thc labor_rr thc
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the construction, faced extreme

as completely unforeseen by any

panies in thc NCR rcgion. 'l'hc

ping up hard with the altovc

labour, was now also facecl with

ater in the NCR region. It is a

re is extreme shortage of water

the constructlon vitas dir-cctly

of water.

ral support from State

ndent duly paicl thc cxtcrnal

per the license awarderi in its

ment was supposed to lay the

that licensed area for providing

as drinking watcr, sewcl.agc,

water line, roads etc. However,

the department paid no hcecl

such basic amenities in these

Gtrrgaon.

the State Government: It is

ndent herein that such acutc

and other raw rraterials or thc

nscs, sanc[ions by d iff,eren t
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in control of thc respondcnt ;rnd

ble at the time of launching of thc

ment of construction of the

e respo nt cannot be held solcly

that are not in control of the

ia, especi

yzed the

project of
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eligible

ryana, the
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TJ order t
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r stop the construction activitics
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ere unprecedented took time of

500/- and Rs.7000/- currency

Industry is dependent on un-

Iated seasonal casual labour

tivities. The respondent awards

rs who further hire daily labour

0n Bth November 2016, thc

netized thc currcncy notcs o[

with immediate effect resulting

chaos which caunot ['re wishcr]

on respondent. Suddenly thcrc

r the material and labour. 'l'he

trn to their native villages. 'l'he

moved towards normalcy, but

d by at least 4-5 rlonths.

binding upon the parry signing

should be duly abiclcd by anri

is settled law that in case of any

act or any lapses contntittecl

rct, the terrns of thc cotrIrac[

mages in ca:se of such brcach or

parties and the sanlc havc to bc
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submission:-

i. Area Calcu

" lt is made clear
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specifically cla

PARTY thAt thE SU

subject to changc

respects. The finu!
the FIRST PARTY

the FIRST P,

said

'll the
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ng upon th parties and the same have to be

The A Court vide various judgments

to upho the view that the terms of the

the Party. Thus, in view of the

herein are barred from claiming

ing upon

mplainan

amounts and above what has becn

ments signed and executed by

e respondent is, thus, not liablendent.

Thus, the

filed

definition

by the FIRST

Area as sta

'uper Area of

present complaint, filed by the

bundle of I es devoid of merits and hence

ed wi exemplary cost as it is filed

the respondent

t has fi ritten arguments on

rein the

Il:- That

re respondent

d written arguments on

spondent has made following

se 1.3 of the ABA clearly states that

/ and the SEC)ND PARTY agrees that

shall be colculated on the basis of its
'Super Areo given in Annexure II). tt isrSuper Areo given in Annexure II). tt is

'ARTY ond is agreed to by the SECONT)

i in this AgTreement is LenLotivc antl is

tion of the Building is complete in all

rc said Premises shall be confirmed by

completion of the construction of theupon the
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Building and grant of the occupation certific,ute hy thc L,otllpetant

authority. If there shall be an increase in Super Area, the SI:C)NO PART'Y

agrees and undertakes to pay for the increose in Super Area intmediotely

on demand, os per intimation received from the f/RSf PAR'|Y, and il'there

shall be a reduction in the Super Area, then the refundable amount due to

the SEC)ND PARTY shall be adjusted by the t'lRS'f PARTY front the I'inal

instalmentas setiorth in the Schedule of Payments (Annexure ll. The linal

total price payable for the said Premises shall be calculated upon

confirmation by the FIRST PARTY of the final Super Area of the said

Premises ond any increase or reduction in the Super Area of the sctid

Premises shall be payable or refundoble, as the case may be without any

interest at the seme rate per squore meter squore fool os agreed in Clause

(1) of this Agreement. Accordingly, there has been an increase in thc

super area which also reflects in the Occupation Certificate oi'[owcr F].

The Hon'ble National Consumer DispuLcs Rcd rcss.tl

Commission has held in the matter of Pawan Gupta vs

Experion Developers Pvt. Ltd, NO. 286 OF 2018 has held

that there is no harm in communicating and charging for the

extra area at the final stage. Accordingly, in cornpliance to the

captioned order, the increase in area calculation has been

duly explained/communicated to the complainants.

ii. HVAT:- Ttrat HVAT was never challenged by the

complainant in its complaint. However, it is pertinent to note

that the Hon'ble Supreme Court in a catena ol' judgenrcnts

have held that the parties to the suit cannot travel beyond the

pleadings and that the Court cannot record any finding on

issues which are not part of pleadings. In the matter of

Shivaii Balaram Haibatti Vs. Avinash Maruthi Pawar, Civil

Page 22 of 43
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Appeal No. 1

follows:

28.,...,.... It is a
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Government tes, property
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2t of 201 , the Hon'ble Apex Court held as

principle lov, that the porties to the suit cannot

the Court cqnnot record any finding

are not part of pleadings. In other words, the Court

on the issues which are pqrt of the

esting the case. Any finding recorded

pleadings without jurisdiction.

Gupta v. Bishun Narain Inter

2 SCC 55 in which the Hon'ble Supreme

erved tha

by the

to travel pleadings and all necessary

by the party in support of the

The object a pu of pleading is to enoble the

it has to meet. In order to have o fair
that the state the essential moterial

rbr may not by surprise.
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ay directly or if paid by
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rties cannot be considered. No porty
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nalne ca whether levied or leviable now or in

ilding(s) constructed on the Plot or the

be, os assessable/applicable from the

ctf the EC)ND PARTY ond the same shqll be

ND PARTY in proportion to the Super

the Super Areo of all said Premises in

by the FIRST' PAR'fY. I;urther the

to pay from the date of its applicctLion

tax, fi fighting tax or any other F'ee or Ce.ss a.s

by a Local or Authority and so long as the said

SECOND P, Rl"Y is not seporately assessed to such

shall be poid by the SEC)ND PART'Y in

of the said Premises fo the total Super

premises in

These texes,

the FIRST PA

other Body

ABA, ad

e authori

has compl tc jurisdiction to decide the,

mpliance of obligations by the

in Sfmmf kka v/s M/s EMAAR MGF Land

.7 of 20 B) leaving aisidc contpcnsatiorr

ed by adjudicating officer if pursued

r stage. The said decision of the

nce/deposit is only towards

r shortfall would be paid off



TffiHARER,*
.-*e.- eunGnru

authority has

Appellate Trib

appeai nos. 52

Simmi Sikka on

Findings of the

respondent:-

With regards

promoter/deve

issues:

Whether su
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(a) Original al
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64 of 201
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per, it
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provided

unless the
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lowing a

ttee: A pe

the case

transfr by the pro
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by the Haryana Real Estate

udgement dated 03.11,.20'20, irr

titled as Emaar MGt"' Land Ltd. V.

n the objections raised by the

ive contentions raised

rthwhile to examine

by thc

following

" as dgfi

to whom a

e is also allottee as per

allottee. 'Ihe definition of the

the Act is reproduced as under:

xt otherwise requires-

real estate projcc't, ma0tls
t or builtlintl, us tltc

sold (whether os freehold
'red by the promoter,

subsequently acquires the
transfer or otherwise but

suclt plot, apartment
is given on rent".

allottees as per this definition:

n to whom a plot, apartment or

ay

orfreehol

be

Ir

, has bcen allotted, sold

easehold) o. othervuisc



17.

HAREl1,*,

tb) Allottees after subsequent transfer front the original

allottee: A person who acquires the said allotmcnt

through sale, transfer or otherwise. IIowever, allottec

wotrld not lre a person to whom any plot, apartment or

builciing is given on rent.

From the bare perusal of the definition, it is clear that the

transferee of an apartment, plot or building w,ho acquires it

by any mode is an allottee. This may include Ii) allotmcnt; (ii)

sale; [iii) transfer; (iv) as consideration of services; (v) by

exchange of development rights; or (vi) by any other similar

means, It can be safely reached to the only logical conclusion

that no difference has been made between the onginal

allottee and the subsequent allottee and oncc thc unit, plot,

apartment or building, as the case may bc, has bccn l'('-

allotted in the name of the subsequent purchaser by thc

promoter, the subsequent allottee enters into the shoes of the

original allottee for all intents and purposes and he shall bc

bound by all the terms and conditions contained in the IlllA

including the rights and liabilities of the original allottee.

Thus, as soon as the unit is re-allotted in his name, he will

become the allottee and nornenclature "subsecluent allottcc"

shail only remain superfluous and a misnomer for use by thc

unscrupulous promoters. Therefore, the authority does not

draw any difference between the allottee and subsequent

allottee.

Relevance is placed on the fudgment dated 26.17.2019

passed in Consumer Complaint no. 3775 of 2077 titled as

Complaint No.12 lof 20 19

Page 26 ol4ll
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i vs. M/s HD Developers Ltd. by NCDRC

asu

the issue ra by the )pposite Party that the
the original ollottees of the flat
not come within the purview of

n our view, having issued the Re-is concerned,
t letters on

e at the
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s and

owards the con
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facts into account, the authority

uent allottee has been used
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Moreo

is adjusted against the unit tn

individual.
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. (supra) t s irrespective of the status

ether it is
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Ltions of the original allottee vis-

nditions of the BBA entered by

r, the amount if any paid by thc

or subsequent, an amount
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the deve
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n the transfer documents
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lay in payment
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respondent regarding delay in

is totally invalid because thc

1% amount to the respondent.

dy pay 9lo/o of the amount

ion and the complainants are

sion as they are disputing the

ing the allottee direct pay to thc

of section 19 (6) of the RERA Act

offer of possession. 'fhe Real

Development) Act, 2016

: 1,L (4) [d), that the devclopcr

roviding and nrarntaining Iltc

able charges, till the taking over

roject by the association of the

e RERA also statcs that cvcrv

o an agreement for sale, to take

ing as the case may be, under

ponsible to makc necessary

within the tinte as specified in

le/B and shall pay rvithin

nted place, thc sharc ol' thc

pal taxes, water and electricity

eS, ground rent and other

e respondent regarding force

ligation to handover possession

onths was not fulfilled.'l'here is
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respondent the actual date to

n the year 2074 and various

t is totally null and void as the

in the year ZAU and the NG'l'

ndent pertaining to year

pondent cannot be allowcd to

n his part by claiming the dclay

llowing reasons are given by the

ments by nrany customcrs [2)

)wa :er shortage (4) lack of

government [5) delay in

ent (6) Jat rescrvatiorr
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on or circumstances was
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such order has been given. Similar is the

:gard to the allegecl lack of infrastnrctLrrc.

state government. So far as Jat rcscrr,;rtion

'der and demonetization of lls. 500i - and Rs.

notes are concerned these events are stated

eas in the year 2015 and 2016r i.c., the post

,f possessiorr of the apartment to thc

thority holds that the respondent is not

rke clause 9.5 {elay with force majeurt:
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rryana Urban Development Authority

1:
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'. They owore, when the Plots were re-

to thenL that was delay (either in forming
iiselfor del y in delivering the allotted plot on

of encroachrn t etc). In spite of it, theY took re'
cannot be compored to cases of

allottees who made to wait for o decade or

delivery an thus put to mental agonY and

oware that time for Performancet, They we
stipulated as

allottees had
e essence of the conlroct ttrtd tltt:

accepted the delay, 'l'he oppellctnL
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ion of respective plots on 27.6.2002,
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99 respectively. TheY aPProached
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In the ci
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A

ty v. Syndica
that the
nor justi_

the depth

, and it is

ie Ram

e said jud

case the
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en they opproached the District
nstances, having regard to the
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,v. Balbir Singh - 2004 (5) SCC 65,

,) and llangalore DeveloPrnent

Bank ' 2007 (6) SCC 71 1, we are ol'

oward of inLerest was neither
t."

of it seems to be vcrY attractive

it is forward that thc contentiotrs
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1008) he authoritY in this regard
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I
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given to em and they sold the'ir rcspe'ctirrc

respo dents (re-allottces) and thc rc-

made in the r names by the APPellant I{UDA in

1996 respectir,,ely. The threc
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ww
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complaints beforc the consuntcr

account of delaycd posscssion

sion letters for the plots. 'lhey

the district consumer forum and

ission. The appellant IiUDA took

nal Commission but to no effect.

ed the Supreme Court. 'l'he

appeal filed by the I-ltjDA by

were aware about the delay

itself or delay in delivering thc

ncroachment ctc.) and irr spitc of'

was held that their cases could

original allottees who were made

rre for delivery and thus put to

:nt. It was observed that the rc-

time for performance was not

rf the contract and the original

llay. Hence, the re-allottees wcrc

. Thus, it is abundantly clcar that

:rent case and had been decidccl

ar facts and circumstances.

apply to the facts of the prescnt

rurchase of the apartment in

from the original allottecs was

sed by the respondent on
'er of the apartment in the nantcs

plainants beconre thc allotte.cs

wffi
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I
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etc,
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also become bound by thc

the agreement 20.08.201 0.

become entitled to delay

and

ted in

also

y various courts it has pointed

ment have been drafted

are ex-fa e one sided as also held in para

Suburban Pvt. Ltd. Vs. UOI and

wherein the Bombay HC bench

by the bui

favour with unjust clauses on

for conveyance to the society,
to obtoin pa tion/com p le ti on certi fi co te

I purc ad no scope or power to
to occept these one-sided

also in the matter of Pioneer

Ltd. v. Govindan llaghavan hcld

not be final and binding if ir is
rs had no option but to sign on

Lct framed by the builder. 'l'hc

the Hon'ble Supreme Court irr

n and Aleya Sultana and Ors. V.

1. fnow Known as I]EGUll OMR

)ivil Appeal No. 6239 of 2019)

tl
into with individual purchasers
td, sto n d a rd-fo rma t a q ree m e n Ls

'rs/developers and which were
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5. Force majeure stipulations were illustrated in sub-clouses (lt)
and (c) of clause 11, which included delay due Lo Lhe reasons
beyond the control of the developer and failure to deliver
possessron due to Government rules, orders or notifications,
respectively. construction wqs behind schedule, The jlat
purchasers were informed on 12 January z01l that possession
of the apartments wos expected to be completed by the mictcile
of 2012. This assurqnce wqs not futfilled. By a communication
dated LB June 201-3, the developers issued a revised timeline
intimating all flat buyers that the delivery of possession woulcl
commence from )ctober 201_3. However, on B August 201.3
another communication was issued stating tltctt the reol estote
industry was affected by on economic slowclown which htttl
hampered the pace of construction. I'he date for hctncling over
possession was extended to June 201,4. A tentqtive schedule for
delivery was indicated under which rowers D1 ond D2 wourcr be

honded over by January 20L4, ond T'owers 43 to A6, AZ, 83 ctncl

84.would be handed over by ltlay 2014.0n B AugusL 2014, the
timelines for handing over possession were agoin exLendecr rty
the developers: under the revised schedule the Jlots in Towers
D1 and D2 were to be handed over in August 2014., those in A1
to A-7 in February 20L5, 81 to 86 in April 2015 ar,,d Cl to C4 in

June 2015. 0n 4 May 201_5, the developers iss'uecl onother
communication indicating the progress of the vvork ond
informed the purchasers that sife yrsifs had been initiotecl for
the project "till we receive the occupancy certificote for clusters
A, B and C",T'his is qn edmission of the focL Lhot un:il t-hen thc
occupation certificate hod not been received. 't'he obltguLiort to
handover possession within a period of thirty-six months was
not fulfilled.

The authority while considering the facts of thc casc statcd

that it is apparent from the record that the authority does

not find any merit in any of reasons submitted by thc

respondent towards the justification for the delay.

H. Findings on the relief sought by the complainants

Relief sought by the complainants:

Complaint No.l"2 lof 2 0 1 9

Page 34 oi 43
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(i) Directing the

(ii) Award pende
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ides for h
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eighty days (1
ll be enti,

days, after
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dent hand over the possession of the

the best amenities and specifications as

without any further delay as

@240/o per annum from thc datc

complainants intend to continue

ng delay

not intend to withdrow
id, by

possession charges as

1B(1) of the Act. Sec.

,rensotion

or is unubla to .qiva

,, till the
the promoter, interest for
over of the possession, at

r agreement (in short,

over of possession and is

oft
in

,ARTY

to gr
1e exp

ts to apply for the Occ'ultot.ion

project within thirLy-six (.16)

Buyers Agreement subject Lo

s Buyers Agreement and the
the Buyers Agreentent by the
rees and understands thoL thc
e period of one hundred ontl
of thirty-six (36) months, for
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applying and

complex".

21,. At the outse

possession cla

has been sub

agreement and

default under

compliance

documentation

of this clause

only vague a

the promoter

default by

documentation

make the

allottee and

possession

clause in the

evade the liabil

to deprive the

possession. I'hi

misused his do

clause in the a

ir

e

yer's

but to sign on t e doted line
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ining the pation Certificate in respect of the said

is rel nt to comment on the presct

ment wherein the possessionof the a

to all ki

d incorpo

uncertain

against

allottee

etc. as p

ion clau

e commi

its mea

towards

allottee of

is just to

inant posi

ment an

ds of terms and conditions of this

pplication,

any provi

nd the complainants not being in

ions of this agreements and

th all provisions, formalities and

ation of such condittons are not

ut so heavily loadecl in favor-rr of

the allottee that even a single

in fulfilling formalities and

escribed by the promotcr ntay

e irrelevant for thc plrrposc of

ment date for handing ovcr

ing. The incorporation of such

ment by the promoter is just to

imely delivery of subject unit and

tis right accruing af[er dclay irr

mment as to how the buildcr has

on and drafted such mischicvous

the allottee is lcl't with no opIiorr

by the promoter. 'fhe drafting
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Admissibility

to hand over t

and further p

entitled to a

obtaining occu

complex. As a

occupation cer

promoter in

settled law on

own wrong.A

be allor,r,ed to t

been upheld b

Tribunal in ap

MGF Land Ltd,

68. As per
possession

the allottees
Clause 16(a)
o grace per
for applying
the comme
executed on
09,11.2016.
period, the p
the necessa
promoter h

certificate
already expi
grace period
rightly deter ined the due date of possession.
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f grace period: The promoter has proposed

e possession of the apartmcnt by 20.08.2014

vided in agreement that promoter shall bc

ce period of 180 days for applying and

ation certificate in respect of group housing

atter of fact, the promoter has not applicd for

ificate within the time limit prescribed by the

e apartment buyer's agrccmcnt. As pcr thc

cannot be allowed to take advantagc oI his

rdingly, this grace period of 1U0 days cannot

e promoter at this stage. 'fhc sante vicw has

the hon'ble Haryana Real Estate Appellate

I nos. 52 & 64 of 20tB case title d as Emaar

Simmi Sikka case and observed as under: -

above provisions in the Buyer's Agreement, Lhe
Retail Spaces was proposed to be handed over to
'ithin 30 mon$hs of the execution of the q,qreement

iii) of the agreQmentfurther provides that there wo.s

of L20 days over and obove the aforesaid periocl
nd obtaining lhe necessary approvals in regord to
I projects, The Bltyer's Agreement has been

09.05,2014. Tke period of 30 months expired on
ut there is no material on record that during this

r had afiplied to any authority for obtaining
approvals tvith respect to this project. 7'he

moved the application for issuance of occupancy
ly on 22.05.2017 when the period of 30 months had

. So, the prpmoter cannot cloim the benefit of
120 days. Cofsequently, the learned Authority has
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ofd y possession charges at

te of in : The complainant is seeking

sion cha at the rate of 240/o p.a. however,

onlBp vides that where an allottee does

withdraw m the project, he shall bc paid,

ter, interes for every month of delay, till thc

r of poss ion, at such rate as may bc

prescribed under rule 1 5 of thc

has been r

and sub-

purpose of

marginal
thqt

cost of
replaced
State

to the

re in its

produced as under:

sion of rule 15 of the rules, has

rate of interest. The rate of

y the legislaturc, is rc;rsonaltlc

d it has

der the

prescri

practice

te Tribun

(4)

ermined

rule is foll to award the intercst, it will

n all the cases. The Ilaryana Rcal

Ll in Emaar MGF Land Ltd. vs.

ed as under: -

interest- [Proviso to section
n (4) and subsection (7) of

troviso to section 12; section 1B;

md (7) of section 19, the "interest
l" shall be the Stote Bank of tndio
of lending rate +20/0.:

case the State []ank oJ- lnrlio
ling rate (MCLR) is noL in use, it
, such benchmark lending rotes
of India may fix from time to time
eral public.

wisdom in the subordinate
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the case from another angle, the allottee
entitled to the delayed po.sse.s.sion

"64. Taki
was on
charges/i,
month as

terest only at the rqte of Rs.15/- per sq. ft. per
clause 18 of the Buyer's Agreement for the

period of
to interes

ch delay;whereas, the promoter was entitled
@ 240/o per annum compounded qt the time of

every ing instolment for the delayed payments,
The funct ns of the Authorig/Tribunal are to safeguard
the inte t of the aggrieved person, may be the ollottee
or the p,

balanced
oter. The rlghts of the parties are to be

nd must be equitoble. The promoter cannot
be all, to take undue advantage of his dominate
position
This Tri

to exploit the needs of the homer huyers.
nal is duty bound to take into consideration

the legis
consume

ive intent i.e,, to protect Llte intert:.sl of tlte

of the B
parties a

tyer's Agreement entered into between the
one-sided, unfair and unreosonable with

respect the grant of lnterest for delayed possession,
There a various other clauses in the Buyer's
A91 t which give svleeping powers to the promoter

the allotment and forfeit the amount poid.to cancel
Thus, the
dated 09

erms ond conditions of the Buyer's Agreement
05.2014 are ex-facie one-sided, unfair and

of discri inatory terms and conditions of the t]uyer's
Ag will not be final and binding."

25. Consequently, s per website of the State Bank of India i.c.,

the margirpal cost of lending rate (in short,

MCLR) as on d te i.e., 07.04.2021 is 7.300/o. Accordingly, thc

of interest will be marginal cost of lendingprescribed ra

rate +20/o i.e.,9. 0o/0.

unreo
trade

26. The definition

Z(za) of the Ac

'ollottees in the real estate sector. 'f lte clctusr:s

ble, and the same shall constitute the unfair
ice on the palt of the promoter. These types

of term 'interest' as defined under section

provides that the rate of interest chargeable

from the allo by the promoter, in case of default, shall be

te of interlst which the prontoter shall bcequal to the r
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e allottee, n case of default. 'l'he relevant

" means the rates of interest payable by the
allottee, as case may be.

of this clause-the pu
of interest rgeable from the allottee by the
', in cose defoult, shall be equal to the rate

which the shqll be liable to poy the
in case of
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from the the promoter received the

t or any part till the dote the amount or
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e
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. By virtue of clause 9.2 of

the parties on 20.08.2010,

tment was to be delivered
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e is disallowed for the rcasons

dent has failed to handover

partment till date of this order.

of the respondent/promoter to

nsibilities as per the agreement

n within the stipulated period.

nce of the mandate contained in

roviso to section 1tl(1) of the Act

ent is established. As such the

e promoter, interest lor evcry

of possession i.e., 20.08.2013

ion i.e. 20.11,.2018 at the

a. as per proviso to scction 1U[1)

f the rules.

issr,rcs thc

to ensurc

t upon the promoter as per the

ority under section 3a[f :
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ssession r.e., 20.08.2013 till the

-{:--
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rest accrucd from 20,08.2013 till

e authority shall bc paid bv thc

within a period of 90 days fronr

nterest for every month of delay

oter to the allottee before 10rh

as per rule L 6(2) of the rules,

irected to pay outstanding dues,

t of interest for thc dclayerl

eable from the allottees by thc

efault shall be charged at thc

o/o by the respondent/promoter

of interest which thc promotcr

ot charge anything front thc

of the agreement,

be charged by thc

not the part

shall not

l allottees, in case of default i.c.,

charges as per section Z(za) of

f time even after being part oI

ed by hon'ble Supreme Court

899 /2020.
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(Viiay Kumar Goyal)
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ry Authority, Gurugram
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