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Date of SCN: 09.10.2018
Date of decision: 07.02.2019

Subject: Action against the promoter M/s Sahara India Corporation ltd.
on account of non-registration of the projectin contravention
of the provisions of Section 3(1) the Real Estate (Regulation
and Development) Act, 2016.

1. Mr. Jaibir Sharma, Assistant Town Planner, HARERA
2. Mr. Nitish Chinnia, Planning Executive, HARERA
ORDER |
. This matter relates to show cause notice issued to M/s Sahara India -

Corporation Ltd, for not making an application for registration_.-ilj the
specified time period and for non-registration of ongoing project under
proviso to section 3(1) of the Real Estate (Regulation & Development)-'
Act, 2016. _

As per the information available.on website of DTCP, Haryana
regarding list of licenses issued so far, it has been observed that license
number 28 of 1999 dated 2‘_6.4".1999 on an area measuring 10.98 acres
for the development of residential in group housing project titled Sahara .
Gur-28RGH situated in Sector 28 in village Chakkarpur was issued in
favour of Sahara India Commercial Corporation Ltd., by DTCP, Haryana.
It has further becn noticed from the information available on website of

DTCP Haryana that the promoter has not obtained completion
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certificate for the above residential group housing projectin accordance

with the terms and conditions of the license. Therefore, as on now the

licensee and the promoter of the project ibid does not have completion
certificate for the project.

2. Section 3(1) of the Haryana Real Estate (Regulation and Development)

Act, 2016 provides as undélj At

“Provided that projects that are ongoing on the date of commencement of
this Act and for which the completion certificate has not been-issued, the
promoter shall make an application to the Authority for registration of the
)d ‘of three months from the date of

said project within a perio
commencement of this Act”

The completion certificate of the .project has not been issued so far by
the Director, Town and Country Planning as per the information
available on the web site and the promoters have also admitted the same
fact that Town and Country. Planning Department Haryana has not
issued the completion certificate to Sahara India Commercial
Corporation Limited for this project. Accordingly as per proviso to
section 3(1) application for registration of the project was to be made to
the authority within a period of three monihs from the date of
commencement of this Act. -As per record available with the authority
so far no such application has been made.

3. Itis pertinent to mention here that for the projects where completion
certificate has not been issued it is mahdatory for the promoter to apply

for registration within a period of three months from the date of -
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commencement of the Act i.e by 31st July, 2017 as this Act came into

being on 1st of May 2017. It is further to be noted that the word used in

section 3(1) s “completion certificate” not the “occupation certificate”.

4. Section 3(2) of the [Haryana Real Estate (Regulation and Development)
Act, 2017 provides the categories of the projects where no registration
of the real estate project shall pe required. Here also the project where
g pletion certificate for @ real estaté

the promoter has received the com
his Act have been exempted

project prior to the commencement of t

not the projects where completion certificate has not peen received but

only application has been made to the Director Town and Country

Planning Department Haryana. Accordingly, strictly as Per the

ions of the Act this project is not saved from registration under

provis
) of the Act ibid. Itis pertinent to mention here that although

n Ltd., has applied for

section 3(2
M/s Sahara [ndia Commercial Corporatio
n 30.12.2008 for the project Sahara Gur-28RGH

ense no. 28 of 1999 dated 30.12.99. Only

completion certificate O

measuring 10.98 acres with lic

making an application is not exempted from registration but projects

where completion certificate has been received Pprior to the

commencement of this Act are only exempted apart from two other

categories mentioned therein in section 3(2)(a) and 3(2)(c).
The fact of the matter is that Town and Country Planning
department has not issued completion certificate so far for the reasons

" not explained by the promoter during hearing, the authority is of the

P
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view that project is registrable going strictly by the provisions of this
Act. Section 3(2)(b) reads as under:

“Notwithstanding anything contained in sub-section (1) no registeration

of the real estate project shall be required -

XXXXXX
Where the promoter has received completion certificate for a real estate

project prior to commencement of this Act”

XXXXXX
5. This project is not saved under section 3(2)(b) of the Real Estate
nder the

d Developmen_t) Act, 2016 and is covered u

definition of “on-going proje'ct's” as defined under rule 2(0) of the
) Rules, 2017 which

Haryana Real Estate [Regulétion and Development

(Regulation an

provides as under:

“Ongoing project” means a project for which a license was issued for
development under the Haryana Development and Regulation of Urban
Area Act, 1975 on or before the Ist May, 2017 and where development
works were yet to be completed on the said date, but does not include:

(i) Any project for which after completion of development works, an
application under rule 16 of the Haryana Development and
Regulation of Urban Area Rules, 1976 or under sub code 4.10 of the
Haryana Building .Code 2017, as the case may be, is made to the
competent authority on or before publication of these rules and

(i) That part of any project for which part completion/completion,
occupation certificate or part thereof has been granted on or before

publication of these rules

6. Reading section 3(1) and 3(2) jointly will make it amply clear that on

going projects are those where completion certificate has not been

issued as the conclusive proof of completion of a project is the issuance
omoter

or receiving of the completion certificate. As admitted by the pr
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that completion certificate has not been received by them accordingly

their project is an on going project.

7 In case of ongoing projects on the date of commencement of this Act
and for which completion certificate has not been issugd, the
promoter shall have to make an application to the authority for
registration of the said pr._oject.wilthin aperiod of three months from
the date of commencement of this Act.

8. Here the words used are 'project for which completion certificate
has not been issued’. It is'ﬁ.cit.'.t'he occupation certificate but the
completion cer‘tifi_cate. Thi-‘s Act dr;es not provide that completion
certificate is same as the occupation certificate. Keeping in view the
provision of the Haryana Real Estate (Regulation and
Development) Rules, 2017 we may Ie_ven take such projects out of
registration where part completion / completion, part occupation/
occupation issued prior to commencement of the rules i.e. before
28t July, 2017. For remaining ongoing projects, we may allow three
months thereafter to make an application for registration.

9. If we look at the definition of completion certificate, it is
corresponding to the 'c_ertificate issued under rule 16 of the Haryana
Development and Regulation of Urban Area Rules, 1976. If we look
at the definition of occupancy certificate, itis corresponding to sub-
code 4.10 of the Haryana Building Code, 2017. The definitions of

completion certificate and occupancy certificate are different. The
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intent and purpose of both arc different and when the Act uses the

word 'completion certificate’ it has to be completion certificate and

not the occupation certificate. Accordingly, exemption on the basis

of occupancy certificate is not as per the provisions of the Act, but
keeping in view the definition of ongoing projects given in rule 2(0),

we may give benefit of exclusion from the definition of ongoing

project to those part projects where part occupation/ occupation
has been granted prior to publ'ication of the Haryana Real Estate

(Regulation and Development) Rules, 2016.

10. Difference between completion certificate ~and occupation

certificate:
One has to understand the difference between completi
Both these terms have been defined in this
t, 2016. Section

on certificate

and occupation certificate.
Act i.e. the Real Estate (Regulation and Development) Ac

2(1)(q) defines completion certificate whereas section 2(1)(zf) defines

occupancy certificate as under:-

» means the completion certificate, or such other certificate,

y the competent authority certifying that the real .
according to the sanctioned plan, layout plan and
competent authority under the local laws.

“completion certificate
by whatever name called, issued b
estate project has been developed
specifications, as approved by the

” means the occupancy certificate, or such other certificate
he competent authority permitting occupation
al laws, which has provision for civic

“occupancy certificate
by whatever name called, issued by t
of any building, as provided under |oc
infrastructure such as water, sanitation and electricity.

11. It is clear from the definitions of occupancy certificate and
“completion certificate that these are two different certificates and
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the purpose of issuing each of these certificates is different. These

two certificates cannot be equated, and one cannot say that

s completion certificate and vice-versa. The

ment) Act, 2016 defines these

occupancy certificate i
Real Estate (Regulation and Develop

rwo certificates Viz. completion certificate and occupancy

certificate separately. The use of the term ‘completion certificate’

makes clear the intention of ,_the;-\..legislature that only those projects

where completion certificate has been issued prior to coming into

force of this Act have only been kept out of purview of registration

under the Act in section 3(1) and 3(2)(b)-
12. Itis to be noted that the term completion certificate has been used

and not the term occupahcy certificate or both in section 3(1) as
well as in section 3.[2) (b). In the Haryana Development and
Regulation of Urban Area Act, 1975 wherein licences are granted
for the projects the term completion certificate has not been
defined but in rule 16 of the Haryana Development and Regulation
of Urban Area Rules, 1976 the following provision has been made
under the heading completion certificate/part completion
certificate: - |

16 “Completion certificate/Part Completion Certificate [ Section 24]. —

[(1) After the colony has been laid out according to approved layout plans and
development works have been executed according to the approved designs
and specifications, the coloniser shall make an application to the Director in :
Form LC-VIll alongwith @ demand draft on account of Infrastructure
Augmentation Charges as per the rates prescribed in the Schedule-B of these
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rules if not paid earlier in accordance with the provision of Section 3(7) of the

Act.”

as may be necessary, the Director may issue @ 2-
completion certificate/part completion certificate in form LC-IX or refuse to
issue such certificate stating the reasons for such refusal: provided that the
colonizer shall be afforded an opportunity of being heard before such refusal.

(2)  After such scrutiny,

13. From Rule 16 of the Haryana Development and Regulation of Urban

Area Rules, 1976 as quoted above it is clear
ct has been completed according 1o

that whenever colony

has been laid out i.e. proje

approved layout plans and development Works have been
_'designs and specification,

issued by the

completed according to--a-p-proved
completion certificate/ p-a-rt- completion certificate is
competent aulthority. In these rules there is no mention of
occupation certificate as completion certificate is in respect of a

colony/ project whereas occupation certificate is in respect of a
building. The purpose of occupation certificate is entirely different

from the purpose of the completion certificate.
14. In the Haryana Building Code, 2017 provisions of occupancy in

clause1.2(1)(Ixi)and occupation ce-rt-i'ficate in code 4.10 are as

under:

“Occupancy” means the main purpose for which a building or a part of building is used or

intended to be used;

4.10 Occupation Certificate
"The provision of occupation certificate is provided'in clause 4.10 of the Haryana Building
Code, 2017 as under: :
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(1)  “Every person who intends to occupy such a building or part thereof shall apply for
the occupation certificate in Form BR-IV(A) or BR-IV(B), which shall be accompanied
by certificates in relevant Form BR-V(1) or BR-V(2) duly signed by the Architect and/

or the Engineer and along with following documents:

(i) Detail-of sanctionable violations from the approved building plans, if any in
the building, jointly signed by the owner, Architect and Engineer.

(i) Complete Completion drawings or as-built drawings along with completion
certificate from Architect as per Form BR-VI.

(iii)  Photographs of front, side, rear setbacks, front and rear elevation of the
building shall be submitted along with photographs of essential areas like cut
outs and shafts from the roof top. An un-editable compact disc/ DVD/ any
other electronic media ¢ontainihg all photographs shall also be submitted.

(iv)  Completion certificate from Bureau of Energy Efficiency (BEE) Certified Energy
Auditor for -installation of Rooftop Solar Photo Voltaic Power Plant in
accordance to orders/ policies issued by the Renewable Energy Department
from time to time. '

(v)  Completion Certificate from HAREDA or Bureau of Energy Efficiency (BEE)
Certified Energy Auditor for constructing building in accordance to the
provision of ECBC, wherever applicable.

(v  No Objection Certificate (NOC) of fire safety of building from concerned Chief
Fire Officer or an officer authorized for the purpose.

(2)  Noowner/ applicant shall occupy or allow any other person to occupy new building
or part of a new building or any portion whatsoever, until such building or part
thereof has been certified by the Competent Authority or by any officer authorized
by him in this behalf as having been completed in accordance with the permission
granted and an ‘Occupation Certificate’ has been issued in Form BRVII. However,
Competent. Authority may also seek composition charges of compoundable
violations which are compoundable before issuance of Form BRVII. Further, the
water, sewer and electricity connection be released only after issuance of said
occupation certificate by.the Competent Authority. '

(3)  The ‘Occupation Certificate’ shall be issued on the basis of parameters mentioned
below: -

(.r')_ Minimum 25% of total permissible ground coverage, excluding ancillary zone,
shall be essential for issue of occupation certificate (except for industrial
buildings) for the first time or as specified by the Government: Provided, in
case of residential plotted, minimum 50% of the total permissible ground
coverage shall be essential to be constructed to obtain occupation certificate,
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where one habitable room, a kitchen and a toilet forming a part of submitted
building is completed.

(i)  The debris and rubbish consequent upon the construction has been cleared
from the site and its surroundings.

(4)  After receipt of application, the Competent Authority shall communicate in writing
within 60 days, his decision for grant/ refusal of such permission for occupation of
the building in Form BR-VII. The E-register shall be maintained as specified in Code-
4.8 for maintaining record in respect of Occupation Certificate.

(5) If no communication is received from the Competent Authority within 60 days of
submitting the application; for “Occupation Certificate”, the owner is permitted to
occupy building, considering deemed issuance of “Occupation certificate” and the
application Form BR-IV (A)-or. BR-IV(B) shall act as “Occupation Certificate”.
However, the competent authority may check the violations made by the owner and
take suitable action. e x

(6)  If the owner or Architect or Engineer or Consultant as mentioned in Code 4.10(1) (i),
(iv) and (v) as the case may be, submits a wrong report while making application
under this Code or if any additional construction or violation is reported to exist at
site or has concealed any fact or mis-represented regarding completion of
construction of building along with its eligibility for seeking occupation certificate or
before the completion of, such report, he shall be jointly and severally held
responsible for such omission and complaint against the Architect for suspension of
his registration and the owner shall be liable to pay for the penalty as may be
decided by the competent authority after giving an opportunity of hearing. Further,
if it is emerged that the jnformation is concealed by Engineer/Consultant/ Owner,
necessary penal proceedings will be initiated along with debarring Engineer/
Consultant/ Architect from practicing in the State of Haryana.”

15. From the above provisions it is clear that occupation certificate is
given to a person who iptends to occupy a building or part thereof,
who applies for the _oi:czupati:'o_n ce:ft_if_-—i"caté in the prescribéd form to
be accompanied bf necessary certificates as _mentiohed and duly
signed by the architect and/or.engineer alongwith certain
documents as mentioned above. The purpose of occupancy

certificate is to allow a person to occupy a building or a part of new
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16.

17.

building or any portion after being certified by the competent
authority. |
From the above discussions it isclear that occupation certificate is
not completion certificate. Accordingly, in those cases where
completion certificate/part completion certificate has not been
issued those projects are to be registered under the Real Estate
(Regulation and l)evelop’lm.en'tj "A_'ct, 2016. At the most that part of
the project may be ekempted from registration where part
completion has been--obtairi‘-é'd The OC'c-upation certificate is granted
under the Haryana Bulldmg Cede 2017 and is certamly not part
completion certificate / completion certificate of the project.
Because these_ certificates are granted by competent authorities for
different purposes urﬁderrdifférent Acts/Rules/Codes.
Keeping in view rule 2(0) of the Haryana Real Estate (Regulation
and Development) Rules, 2017, the defence raised by the promoter
that their project does not come under the definition- of ongoing
project as defined.iﬁ rule 2(0) of the Rules ibid needs to be
examined in detail. If one goes through the proviso to section 3(1)
of the Act and 3(2) (b) it will come out that projects where
completion certificates have been issued prior to commencement
of this Act have only to be exempted from registration. Accordingly,

all projects where completion certificate has not been issued which
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is the conclusive proof of the completion comes under the ambit of
ongoing projects and are, therefore, registrable.

18. Now let us examine as which projects are registrable under section
3(1). The main part of section 3(1) provides for prior registration
of all projects and puts a bar on the promoter not to advertise,
market, book, sell or offer for sale etc. Accordingly, all new projects
shall have to be registeife:d:_by the promoter as well as projects
where completion certifi‘catel_- has not been issued are to be
registered. The p-ro"v'isd of section 3(1) reads as under :-

“No promoter shall advertise, market, book, sell or offer for sale, or invite
persons to purchase in any manner any plot, apartment or building, as the
cse may be, in any real estate project or part of it, in any planning area,
without registering the real estate project with the Real Estate Regulatory
Authority established under this Act.

Provided that projects that are ongoing on the date of
commencement of this Act:and for which the completion certificate has not
been issued, the promoter shall make an application to the authority for
registration of the said project within a period of three months from the
date of commencement of this Act. _ '

Provided further that if the Authority thinks necessary, in the interest
of allottees, for projects which are developed beyond the planning area but
with the requisite permission of the local authority, it may, by order, direct
the promoter of such project to register with the Authority, and the
provisions of this ct or the rules and regulations made thereunder, shall
apply to such projects from that stage of registration”

If we analyse this proviso it says that

i)  “projects that are ongoing on the date of commencement of this

Act” and _
ii) for which completion certificate has not been issued are to be

registered.
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Here it is not that both the conditions are different i.e. ongoing

projects are different than the projects where completion

cortificate has not been issued and the word ‘and’ in this proviso is

superfluous as the intention of the legislature is where-ever

completion certificate has not been issued they are the ongoing
projects as the projécts exempted from registration are only those
projects where completion certificate has been issued prior to the
commencement of this Act. Accordingly, the project in question i.e.
Sahara Gur-28RGl is an ong()ing project as per the provision of the
Act and it is not exempted_'frorh registlra._t_ion under section 3(2)(b).
Section 3(2)(b) exempts only the projects where completion
certificate has been issued. Hence rest of the projects where
completion certifi(:até has not been issued are to be registered.

19. Examination of rule 2(0) whether it provides any relief to the

promoter:

Definition of Ongoing Projects:

20. Although, no definitidn df the ongoing proje.ct' has been given in the
RERA Act, 2016, but in the-l—lar_yaha R_Qal Estate (Regulation and

Development) Rules, 2017 in rule 2['1] (o) ongoing project has been

defined as under: -

“on-going project” means d project for which a license was jssued for the
development under the Haryana Development and Regulation of Urban Area Act,
1975 on or before the 1st May, 2017 and where development works were yet to be

completed on the said date, but does not include:

R
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21.

(1)

(i)

22,

(i) any project for which after completion of development works, an application
under Rule 16 of the Haryana Development and Regulation of Urban Area
Rules, 197‘\6 or under sub code 4.10 of the Haryana Building Code 2017, as the
case may be, is made to the Competent Authority on or before publication of
these rules; and

(i) that part of any project for which part completion/completion, occupation
certificate or part thereof has been granted on or before publication of these
rules.

Accordingly, a ;.)rojectf'.i':is_' éh_.tjll{é'oing ﬁroject if the following two

requirements are met: - -

A project for which 1-'.ice:nt.:-_él was issued for the development under
the Haryana Develbpmén_.tla_ihd' Réguiatioh of Urban Area Act, 1975
on or before 01.05.2017; and

Where the d-eVelopm%énf works-were yet to be completed on the

said date.

If we look at the deﬁrﬁ-fio’n of -Orlgo.i-n'g p.rojects, itis in two parts. The

first part provides for the definition of ongoing project and the

second part p’ro.vid'es two categdries of projects which have been
taken out of the ambit of the ongoing p.roj.é-;cts-. As far as the part first‘
of the definition is concerned there is no discrepancy and
contradiction with the provisions of the RERA Act, 2016. Here, itis
to be noted that ongoing projects are those where development

works were yet to be completed on the said date i.e. 01.05.2017.

E—— ]
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The development works have been defined in the Actin section 2(t)

as under:

2] sais “development works” means the external development works and internal
development works on immovable property;

23. The conclusive proof of completion of development works for 2

y is grant of completion certificate. Accordingly,

licensed colon
yet to be completed i.e. both

where development works were

external development works as well as internal development

works on an immovable property till then the project will come
under the category of ongoing project.
Exclusions from ‘ongoing projects’: '

24. Now, let us look at the exclusion of projects from the definition of

ongoing projects:
(A) First category: P.-r'ojéfcts" _,whére a
d before publica{tion of rules and

n application for completion or

occupation certificate is applie

where development works are completed.

[n this category all projects which have been excluded from the
definition of ongoing projects the.foll-'owing are the requirement for
exclusions:

pletion of development works,

(a) Any project for which after com
the Haryana Development and

an application under Rule 16 of

e

Website ¢ www.harera.in
2016

Email : hareragurugram@gm ail.com, reragurugram@gmail.cor_n,
e g dg section 20 the Real Estate (Regulation and Development) Act,

An Authority constituted un i
Act No. 16 of 2016 passed by the Parliament
nfsE TIETT

satvar (R AR Prarrar) SRR, 20161 URY 20% 3T
mﬁ@zzymuﬂiazﬁﬁmﬁﬁwﬁmmm

Scanned by CamScanner



‘T;?%i'f '*,ARER A\ gﬁi;éﬁ;:nﬁEAL ESTATE REGULATORY AUTHORITY

&5 GURUGRAM gfaron s-guer fafaaras arftyeor IEATH

New PWD Rest House, Civil Lines, Gurugram, Haryana  s1ar WsEey 8. R i R @, gan g R

Regulation of Urban Area Rules, 1976 is made to the
competent authority on or before publication of these rules; or

(b) Any project for which after completion of development works,
an application under sub code 4.10 of the Haryana Building
Code 2017, is made to the competent authority on or hefore
publication of these rules;

25. In most of the cases without completion of development works and

completion of other prerequisites applications have been made to
the competent authority and merely by making an application to
the competent authority for completion certificate/ occupation
certificate, these projects have been taken out of the purview of the
ongoing project. No time limit has been prescribed to decide such
applications. If an application has been made .which may be
defective or incomplete or it has not been made as per the
requirements for issuing of completion certificate/ occupancy
certificate, then these projects cannot be kept out of the purview of
the ongoing projects.

26. In this particular case the application for completion certificate has
been made long back but it was not meeting with the pre-requisites
for issuing of completion certificate hence Director, Town and
Country Planning Department has not issued the completion

certificate and this is an incomplete application. Incomplete

application is not an application in the eyes of law. Accordingly,

Email ; hareragurugram@gmail.com. rera i i
5 . L. 5 gurugram@gmail.com, Website : www.h a.
An Authority constituted under section 20 the Real Estate (Regulation and Developmen?]ri\rct,u%ﬁlﬁ
. Act No. 16 of 2016 Passed by the Parliament
YA (R sk fawn) AT, 20169 URT 20% Irchra afda rfireor

mﬁm@mmmimmﬁwmw

Scanned by CamScanner



ol A HARYANA REAL ESTATE REGULATORY AUTHORITY
iﬁ‘?@b HARER GURUGRAM
&5 GURUGRAM & RO 8] %eT R SR I

New PWD Rest House, Civil Lines, Gurugram, Haryana atar drgesy S faHnT 98, fafae @ga speam, Rl

benefit of this definition can not be given to the promoter. Itis also

pertinent to mention here that this part of definition also excludes

where for the full projects completion certificate has been applied

and received by the promoter. As is evident the part occupation
certificate granted to the applicantis covered under section 3(1) of
the Act. If we examine this section it will be clear that part of the
project where part occupation certificate has been received at the
most that part could have been excluded but for the remaining, may
it be small the registration was to be applied.

27. The exclusion given in the ongoing project are contrary to the
provisions of the Act as exemption from registration is where
completion certificate has been issued prior to the commencement
of this Act not to those where part completion has been granted.
The promoter has obtained part occupation certificate and as per
the claim made by them after part occupation of the project they
applied for completion certificate which has not been granted to
them. So neither their project in totality is complete keeping in
view the completion certificate has not been issued for the whole
project nor the occupation certificate has been issued for the
project but for part of the project occupation certificate issued.

Hence, at least that part of the project for which neither the part

occupation certificate has been issued nor completion certificate
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has been issued are liable to be registered how-so-ever it may be

small.
28. The promoter has failed to submitany document in support of their

reply to the show cause notice. For want of necessary documents,
the authority has deliberated the issue on the basis of information
available on the website of the Town and Country Planning

department and the reply submitted by the promoter without any

documentary proof. So, keeping in view the above discussion the
authority decides that the project is registrable and the promoter
has failed to make an application for registration of the same as per
requirement of proviso to section 3(1) of the Real Estate
(Regulation and Development) Act, 2016.

29. The orders regarding registration of application was pronouhced
that project is registrable and promoter has failed to submit an
application for registration as per proviso to section 3(1) and liable
to be proceeded against as per the provisions of the Real Estate

(Regulation and Development) Act, 2016 on 29.10.18 with the
remarks that detailed order shall follow.

Dated: 7.2.2019

Place: Gurugram

| e
Samt¥ Kumar : Subhash Chander Kush

Member, HARERA Member, HARERA
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