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BEFORE THE ADJUDICATING OFFICER

Complaint No. - 1493 of 2022
Date of Institution: - 21.06.2022
Date of Decision: - 10,11.2022

Ruby Gupta w/o Mr, Rakesh Kumar Singla r/o Flat no, 702, Tower 2-A, Suncity
Parikrama, Sector 20, Panchkula, Haryana- 134116.

- COMPLAINANT
VERSUS

I.  Suncity Projects Pvt. L1d.,, LGF-10, Vasant Square Mall, Plot-A, Sector-B,
Pocket-V, Community Centre, Vasant Kunj, New Delhi, South West Delhi-
1 10070,

2. Sushil Mehra, Authorised Representative of Suneity Projects Pvt, Lad,
Parikrama Group Housing, Opp. Junior Xavier's School, Sector-20, Panchkula-
134116.

3. Laxmi Narain Goel s'o Nanad Kishore, r/o Essel House, Mandi Road,
Sultanpur, Mehrauli, Delhi 110030,

4, Varun Aggarwal o Mr. Subhash Chand Aggarwal, rfo D-1702, LA-
Lagune, Sector-54, Golf Course Road, Gurugram, Haryana-122001.

o RESPONDENTS

Hearing:- 6™

Present-  Ms. Ruby Gupta, complainant through video conferencing
Mr. Prateck Singhal Advocate, counsel for the complainant through
video conferencing
Mr, Himanshu Gupta Advocate, counsel for the respondent through
video conferencing
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Complaint no. 1493 of 2022

JUDG EMENT:

The brief facts culmingting into the institution of the present

complaint are:

1, Apartment buyer agreement between complainant Ruby Gupta. Neens
Rani and Suncity Projects Pvi. Lid., respondent no. | was exceuted on 26.02.2011
for purchase of flat na. 702, Tower 2-A, Suncity Parikrama, Sector 20, Panchkula,
Haryana. During the family scitlement request was made by Ms. Neena Rani joint
allottee with Ruby Gupta to withdraw her name as allotee. With the consent of
respondent no.1 the name of Neena Rani was deleted on 30.05.2019, Respondent
0.1 had updated its record and the complainant, Ruby Gupta was shown as the
<ole owner of flat'no. 702, Tower 2-A, Suncily Parikrama, Sector-20, Panchkula,
She has been living in the said flat for the last § years. Respondent no.2, Sh. Sushil
Mehra is the Authorized Representative and Assistant General Manager
(Marketing) of respondent no. 1, Respondents no.3 and 4 are directors ol
respondent no.1. The complainant had paid all instalments within stipulated time
s per clause 3 of the agreement, As per clause 25 of Apartment Buyer
Agreement, respondent no.1 was required to complete the construction of the flat
and handover physical possession of the same within 3 years from the date of
exccution of agreement i.e. 26.02.2014. On 16.02.2017 respondent no.l had
offered possession of flat and demanded payment of final instalment e, 5% plus

IEMS charges und other allied charges from the complainant. Respondent no.1
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Complaint no. 1493 of 202

had handed over posséssion of the said flat on 25.04.2017 When offer of
possession was sent by the respondent to the complainant. the period of 3 vears

from the date of execution ol agreement had already expired. The offer made by

thﬁ tespondent was without basic facilities/amenities. It was also contemplated
by respondent no.? thar there was increase in rates of EDC by Chiefl
Administrator, HUDA, which was challenged before Hon'ble High Court of
Punjab and Harvana, The complainant was asked to furnish fixed deposit of
12,88.427/- for a period of three years in lieu of enhanced rates of EDC. Singe
the complainant was in nead of flat as she was living in rented house with her
family, she had furnished fixed deposit in the sum of 12,88,427/- which was
marked as lien in favour of respondent no.l. As per Annexure V & V1 of
Apartment Buyer Apreement, respondents are supposed to provide various
amenities to the complainant. As per Annexure V common areas and amenilics
within the complex which were required 1o be provided are viz metalled roads,
foot paths, parking ramp for entry and exit, sports complex, substation, machine
Foum, transformer rooms snd electrical control twoms, parking ventilation
syslem, sewage treatment sysicm, parks as per the landscapin £ design, éntrance
lobhy, landscaped areas, serviee area! DG room, Security room/ area, pencrator
room, pump room for firefighting and water supply system and fire control
rooms, As per Annexure VI CP, Fittings, chimney & hobb, modular switches,
geyser, fan, chinaware, jacussi, shawer cubjcal in all bathrooms, designer light

fittings, centralized communication system, modular kitchen, R.O, drinking
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Complaint no 1483 of 2022
water. optical fibre cable, provision for Dish TV, club. video door phone, power

hEIL'kHj}. CONVanience store, 24 hours three tier security, high speed lifts, children's
playground, driver's lounge, provision for gas svstem, firefighting, carthquake
resistant strueture and school were 1o be provided. Out of Annexure V & V| of
the agreement, ]]{_}bh, Jacuzzi, Optical Fibre Cable, Club. Driver's Lounge and
provision for gas svstem are not provided and power backup is not of 8 KW Out
of Annexure ¥ & VI, few items are provided but C.P. fittings are of poor quality.
fans are not of Crompton Company, 24 hours three tier security is not efficient,
high speed lifts are not adequate, firefighting extinguishers have already expired
and the marble is broken. The complainant is fond of jacuzzi and she is having
sever back pain, for which she has purchased said flat to get the benefit of Jacuwzzi
which is not provided by the respondent. The complainant js having a daughter
whe is below 18 years of age, for whom she wanted to ensure security and the
respondent had promised to provide 24 hours 3 tier security which is not provided
by Lhe respondents, due to which the com plainant is always under mental pressure
for the safety of her daughter. The respondents are letting out shops of the society
to the restaurants to which general public is also having access, which again puts
the complainant under mental pressure and security concem which results in
medical complications. Medical reports of the complainant have been attached,
The complainant is also facing structural issues as walls of the fat are improper,
There is dampness and cracks in the walls of the flat and also cracks in the marhle

and tiles. Though the possession of the flat was handed over an 25.04.2017 but

q
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Complaint no.1453 of 2022

mﬂ[ﬂiﬂ]!!ﬁn mr !]1& ﬁat was delayed by the respondent without any sufficient

reason. On 19.01.2019, the respondent nio.] had issued no dues cenificate in

favour of the complainant, It was only on 11.06.2019 that the com plainant could

2el conveyance deed of sald flat executed. Vide emails dated 11.05.2017,
20.06.2017, 07.07.2017, 12.07.2017 and 06.08.2017, the complainant had
approached the respondents. Till now no appropriate measures have been taken
by the respondents for providing any of the amenitics, The complainant also
visited the office of the respondent no, 1 at Panchkula but the respondents did not
bother 1o listen to the issues of the complainant. The complainant had performed
all her obligations within stipulated time but respondent no.| is not performing
s obligations, Legal notice dated 05.05.2022 was sent to the respondents by the
complainant. The total sale consideration of the said flat is T81.30.951/-. As per
order passed by Hon'ble Apex Court on 10.01.2022 in Civil Miscellancous
Application no.21 and 29 of 2022 in Miscellanesus Application no.665 of 2021
in Suo Motu Wril Petition (C) no.3 of 2020 with regard 10 cognizance for
extension of limitation, the complaint is well within the period of limitation, The
deficiency of services and amenities has arisen within the jurisdiction of this
Court. By way of the present complaint, the complainant has sought payment of
35.00,000/~ on account of cost of amenities which were pever provided
alongwith interest @ 24% per annum from the respective dates of deposit of
consideration till realization of the amount, the complainant has sought interest

@ 24% per annuin on the amounts paid by the complainant to respondent for
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Complaint no 1483 of 2073

purchase of flat from due date of possession ie. 11.02.2014 till actual duie of
delivery of possession fe. 25.04.2017, the complainant has also sought intercst

@ 24% per annum on the amount of interest from 25.04.2017 1ill date, to pay the

amount Elf ﬁ!-':Ed dEpﬂﬁit o ¥3,88,427/- with fixed intercst which was furnished in
favour of respondent no, 1 for enhanced EDC at the ime of offer of possession,
to pay medical claim of 215,00,000/- for mental and medical harassment and
200,000/ as litigation expenses,

2. Upon netice respondent no.2 as authorized representative of all the
respondents appeared through counsel and filed wrilten statement on behalf of al|
the respondents taking preliminary objections that the present co mplaint has been
filed with ill motives and with intention of gaining unjust enrichment by praving
for an order of refund and compensation. The respondents are not liahle 1o pay
the illegitimate refund and compensation for facilities which are utilized by the
complainant either exclusively or collectively with other allottees for more than
last live years. The present complaint is based on erroncous interpretation of the
provisions of the Act as well as incarrect understanding of terms and conditions
of the buyers dgreement dated 26.02,2011, The prayer sought by the complainan
as to refond and payment of interest is not compensatory in nature. The Court of
Adjudicating Officer has no Jurisdiction to entertain the com plaint under Section
31 of the Act,

3, On facts, it has been submilted that the complainant had approached

the respondent vompany for allotment of residential dpartment measuring 2150

]
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Complaint no, 1433 of 2072

5. fi. in the housing project namely Suncity Parikrama, Sector 20, Panchkuls,

Thl! Eﬂl‘t‘lp]ainant alter being fully satisfied with the facilities/amenities layou
plans ete. was allotted apariment no. 702, T floor, block 2-A having super
buildup aren of 2150 sq. i, @ ¥3,225/- per sq. i, for a total sule consideration of
T81,30.951/- along with car parking in the basement. Apartment buyver agreement
wits executed between the parties on 26.02,201 1. On 16.02.2017 the respondem
company, alter obtaining occupation certificate, offered possession of said
spattment o the complainant and handed over physical possession of the
apariment to the complainant vide letter dated 25.04.2017. The complainant’s
satisfaction to the amenities and services was further acknowledged by the
complainant  vide acknowledgment letter dated 25.042017. Completion
certificate was received by the respondent no, 1 company on 24.08.2018,
Conveyance deed was executed on 11.06.2019. The complainant is enjoving the
possession of said apartment without any interference since 2017 ie. for more
than five years. The contractual obligations were fulfilled and all the facilities and
amenities were duly provided by the respondent no. 1 at the time of delivery of
possession which was duly acknowledged by the complainant on VArOUS
occasions in 2017 through acknowledgment letter dated 25.07.2017, in para no.
1, the complainant has stated that:

"L am fully saetsfiod with the physical and lepal status ef the capriomed
Apartment and also with the ameniries and services provided 1o the oaplioned
Apariment by the Campany and herehy declare that the amehities aid sendces
€t parity with the Apariment Buyers Agreement dated 260-02-2011, and

!
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Complaint ne, 1493 of 2022

firiher declare that aif the aimirances given by the Company have been chdy
Sulfilled and the captioned Apariment is complete in all apeets, in accordance
with the said Apartment Buyers Agreamens, "

In para no. Y of the said acknowledgement letter, the complainant has stated that

“Lam left with mo claim, demand sr grievance of any nature agabist the
Company for the sald Apariment and all liobilities & ebligations of the
Lnmpany dre herehy dischargedisatisfied

Al page no, 4 of conveyance deed dated 11.06.20 19, the complainant has stated

that:

AND WHEREAS the vendar has o fered pliysical poscesyion of e said
apariment fo the Vendeafs) and Vendee (8i after due inspection and Physically
examining the said apartment with respect 1o the specifications, quality,
material, finishing, electrification works. samilary fittings, water and sewage
connections, including ail promises and assurance made by the vendor 1o tihe
Vendee(s), has recorded his? hev their Sull seisfaetion and hashave agrevd fo

ke wver the plysical passession af the saxicd cpartient ane execiiing this Sole
Deed ™

At para 24 of the Apartment Buyer Agreement dated 26.02.201 1, it has been

mentioned that:

“The affer of possesyion af the said " Apariment " shall be the conclusive
evidence that the bullding/'complex and the said “Apariment” have been fully
campleted in accordance with the Plans and specifications ax anmexed 16 this
agreement and the Allotieers) agreey ther upor faking the possesyion el the saricd
“dpariment he/she shall have no cloint againss the swier in respect of amy ifem
e Wk fre the weniel aperimernt which maybe alleged not 1o beoe been corrico sy
ar completed ar in respect of, iy design, specifications, building materials nyed
o far any other reason whatsover, ™
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Compiaint ne. 1493 of 2022

4. [t has further been submitted that allegation by the complainant are
an afterthought and the present complaint is belated and an offshoat of consumer

camplaint between the complainant and the respondent, the complainunt with

malafide intentions has abused the process of law. The complainant got the
possession way back in the vear 2017 and after sleeping over for five vears her
alleged rights woke up in the year 2022, There is no evidence in between 2017
and 2022 to show that the complainant had contacted the respondent or made any
correspondence. The complaint is barred on the principles of delays und latches,
In case, there is any struclural defect or any other defect in the workmanship,
quality or provision of services or any other obligations of the promoter as per
ngreement for sale and is brought 1o the notice of the promater within a period of
five vears by the allotiee from the date of handing over possession, it shall be the
duty ol'the promoter to rectify such defect without further charges within 30 days
and in the event of failure of promater o rectify such defect, the aggrieved allotee
shall be entitled to appropriate compensation, The complainant has not annexed
any proof to substantiste her false allegations that certain facilities were nol
provided or were inadequate afier 5 years of getting possession. Even if g bald
plea has not beenraised by the complainant to the effect that since August 2017,
the respondent has not fulfilled its contractual obligations, compensation can only
be given for damage or loss suffered, in the absence of loss suffered, there is no
law 10 provide a windfall profit and the complaint is liable to dismissed with
exemplary cost. The present complaint is a leisure litigation initiated by the

]
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Complaint no. 1493 of 2022

complainant just to harass and blackmai] the respondent and to extract money

from it. The narrated facts clear] ‘v show Trllﬁ‘b lIlE DHII]}][EHI]EIH[ ]]HE []E'EH Emmlmﬂ

the possession for the last 5 years and suddenly started complaining shout
lacilities already provided and acknowledged 5 years back. There is no actual
grievance of the complainant and the present litigation is only to harass the
respondent. Respondent cannot be held guilty of causing mental ggony and
hardship to the s.-u;'np]almmt which warrant compensation, The contentions raised
by the complainant are fictitious, baseless, vague, wrong and created 1o
fusicpresent and mislead the Court. None of the reliefs prayed for by the
complainant is sustainable, The present complainant is an utter abuse of process
ol law,

5. On merits, it has been submitted that the complainant is interpreting
the loss of agreement half-hearted and not reading the provision as a whole. Ag
per clause 25 Df Apartment Buyer Agreement, the owner contemplates to
complete the construction of said building/apartment within 3 vears from the dute
of execution of agreement or approval of all services plan whichever is late,
subject to timely payment by the allottees of sale price..... . From the bare perusa)
of the provision of agreement there is no possibility of mistaking midnight for
noon. As soon as all the plans gel approval, the respondent is 1o deliver the
possession of the property, which was delivered by the respondent to the
complainant and n ghtfully possession was given to the complainant. The subject
matter of the present case is bevond the jurisdiction of Adjudicating Officer. Fven

ig
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Complaint no. 1493 of 2022

il it 18 presumed that Adjudicating Officer has the power to decide the reliefs

claimed by the complainant, the complainant is estopped to file the complainant

0y principle of clection. Once the complainant has chosen to accep: the

compensation for delayed possession as per terms of agrecment, she cannot be
allowed to approbate and reprobate. The complainant had elected 0 accept
compensation for delayed possession as per terms and conditions of agreement.
A sum of ¥7,67,350/- was adjusted towards the recoverable amount from the
complainant, Respondent had compensated the complainant way back on
14,03.2017, even before delivery of possession by the respondent. The
complanant had elected 1o accept the benefit as per provisions of agreement
without any protest and now the complainant has come up with a concocted story
afler 5 years taking undue advantage. Since the complainant has already accepled
the amount of compensation, the law of estoppel applies and the complainant
cannol be allowed to enrich hersell by claiming compensation twice for the same
subject matter. The contractual obligations were fulfilled and all the facilities and
amenities were provided at the time of delivery of possession and the complainant
is enjoying the possession of the said apariment without any interference since
2017 i.e. more than § vears. As per contractual and statutory obligations, it is the
duty of the complainant to pay for enhanced external development charges which
are levied by the Government. The respondent has no say in this matter and this
obligation, the complainant has to comply. This fact was gcknowledged by the

complainant vide acknowledgement letter dated 25.04,2017 and against point |5

I
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Compliint no, 1493 of 2002

of Apartment Buycr Agreement, the complainant has agreed to be under

whligation to pay the Government of Haryana, local-body or any other competen

Authorily the applicable statutory charges including but not limited 1o any
enhanced development charges. Proper sceurity svstem has been installed for the
welfare and :mﬁ:q;.' of residences of society. After 5 years of wear and tear, the
complainant is now trying to extort undue money from the respondent. As per
parz 67 contractual obligations which are acknowledged by complainant in
acknowledgment letter, it was the responsibility of the complainant 1o purchase
requisite stamp duty for registration of conveyance deed, it was only on
15.03.2019 that the stamp papers were purchased by the complainant, leading 1o
mordinate delay in execution of conveyance deed. As per records no due
certificate was iﬁs;lﬁl 1o the complainant on 19.01.2019. The ratio of order passed
by Hon'ble Supreme Court in Civil Miscellancous Application no.21 and 29 of
2022 in Miscellangous Application no.665 of 2021 in Suo Motu Writ Petition (()
no.3 of 2020 is not applicable to the facts of present case. The respondent has
prayed for dismissing the complaint with exemplary costs for concealing the true
Eacts of the case, intentionally misleading the Court and wasting precious time ol
the Courl.

(. J‘ht‘gu-ml.'rlls raised by both learned counsel for the parties have been
careiully heard alongwith meticulous examination of the records of the case,

e It is not disputed that the complainant had booked an apaniment

measuring 2150 sq. i1, in the project Suncity Parikrama, Scctor 20, Panchkula of
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Complaint no. 1493 of 2022

the respondent no.l. Apartment Buyer Agreement was executed between the
complainant Ms, Ruby Gupta, co-allottee Ms. Neena Rani and the responden

no.l on 26.02.2011. Flat no.702, Tower 2-A was allotted 10 the complainant in

the project of respondent no.1. Later on Ms. Neena Rani, who was joint allottee
with the complainant Ms, Ruby Gupta, had withdrawn from the project and with
the consent of respondent no.l. the name of Ms. Neena Rani was deleted on
30.05.2019 and Ms, Ruby Gupla became the sole owner of Flat no.702, Tower
2A, Suncity Parikrama, Sector 20, Panchkula, As per clause 25 of Apariment
Buyer Agreement, construction of the tower was required to be completed and
physical possession of the flat was required to be handed over by respondent no, |
to the complainant within 3 vears from the date of exccution of the agreement j.e,
till 26.02.2014. It is 4pparent on the record that the construction WS nol
completed in the year 2014 and possession of the flat was not handed over 1o the
complainant by that time. It was only en 16.02.2017 thai respondent no.l had
offered pnssess.im_l of the flat afier obtainin £ deeupation certificate. Copy of letter
of offer of possession dated 16.02.2017 has been placed on record by lenrned
counsel for the complainant as Annexure 7. At that time complainant had pitid
06,30,500/- and there were arrears of 33,62, 730/-. After calculating all the
payments and demands, the respondent no.1 has awarded a sum of ¥7,67.550)/- ag
compensation on delayed possession as per clause 25 of Apariment Buyer
Agreement. 1t also bears signatures of the complainant. It has not been denied by

the complainant that a sum of 67,550/~ was paid by respondent no.l as
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Complaint 0,143 o 202;

“ompensation for delayed possession, By way of the present complaint, amount

has been damunﬁ:b}' the complainant on the ground that es per Annexure V & Vi

of the Apartment Buyer Agreement, hobb, jacuzzi, optical fiber cable, cluh,

drivers’ lounge and provision for gas system were to be provided to the
complainant but they were not provided, Power backup was provided but it was
not of & KW, As per Annexure V & VI of Apartment Buyer Agreement, there
were few articles which were provided but were of inferior quality viz C.p,
fitlings were of poor quality, fans were not of C romplon company, 24 hours 3 tier
security was inefficient, hi gh speed lifts were not adequate, fircfighiing
extinguishers were expired and marble was broken, The complainant has also
complained about some structural defieets as walls of the flat are improper, there
is dampness and eracks in the marble and tiles of the flat, The complainant has
also raised security issue on the ground that the complainant was having a
daughter under | 8 vears of uge and the respondent has not provided 3 tier 24
hours security, due to which the complainant is always under menal pressure,
Ihe respondents are letting out shops of the sociely lo the restaurants 1o which
general publie isla]m having access, This mental pressure results in medical
complications. The complainant has alse blamed the respondents for her medical
complications which had arisen due 1o non-providing of jacuzsi. The complainan
s having sever back pain and she had purchased the flat to get the benefit of
jacuzzi which has not been provided by the respondents. earned counsel for the
complainant has placed on recorg copy of prescription slip dated 2] L2.2018

14
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Comalaint ng. 1493 of 2002

issued by Dr. Suneet Kumar Verma, Sparsh Clinic, copics of outpatient cards

dated 12913”[9, 1§.09.2021] amd23.11.2001 of Govt. Multi Speciality Hospital,

Sector 16, Chandigarh, copies of prescription slips dated 29.11.2021, 09.12.2071
and 27.04.2022 issued by Dr, Anupam Goel, Max Hospital. Mehali,

K, Leamed counsel for the com plainant has argued and drawn attention
of the Court towards mail dated May 28, 2017 sent by hushand of the complainant
ke the respondents no.l and 2 in which list of items has been mentioned which
were present in the agreement in Annexure V] but not provided aecording to tha
GF noL Up o mark, lists include convenience store, chitnney and hobb, modular
Switches, geyser,_fan, chinaware, jacuzsi, centralized communication system,
modular kitchen, club membership, videe door phone, driver's lounge, provision
for gas system and marble is broken. It has further been mentioned that exhust
fans were hanging in the air, doors wers broken, almirah doors were not proper,
kitchen sink was leaking, guarantee cards of Ajr Conditioners were not provided
und balcony of kitchen was uneven and there was no rece ption  grea,
Compensation of all these things was sought within 30 davs ol receiving the majl
or he would file a suit against the respondents in Panchkula arbitration, Other
matls are dated 20.06.2017 and 07.07.20 17 to the same effect. Further maj] was
sent on 12,07.2017 informing the respondents that complete werk was not dupe
till date, last mail is dated U6.08.2017 in which it has been mentioned that no

action has been taken till then and intercom facility was not installed.
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9, Record shows that Annexure V of the Apartment Buyer f‘tgrl:tuu:ni

dated 26.02.201] provides for tnr;l;;_.'!qq_ Jre and amenities within complex and
Annexure VT provides for project specifications and features. It is apparent thay
1S per Apartment Buver Agreement dated 26.02.2011, the possession of the flat
wiLs [0 be handed over 1o the complainant within 3 vears i.e. upto 26.02.2014. |y
is also on the record that the possession was offered on 16.02.2017 by the
respondent to the complainant. At this slage para 24 of Apartment Buyer
Agreement dated 26,02.201 1 is required 1o be looked into which specifically says
that the offer of possession ﬂ.fl'.uparlmf:nt shall be conclusive evidence that the
building and the apartment have been fully completed in aceordance with the
plans and specifications and the allottee agrees that upon taking the possession of
the said apartment he/she shall have no elaim against the owner in respect of uny
item of work which may be alleged not to have been carried out or completed or
m respect of any design, specifications, building material used or for an vy other
reason 'm‘r'hHI.HﬂE"r’li“ll'. Copy of letter of offer of possession has been placed on the
record us Annexure 7 by the complainant. It is also proved on the record that the
respondent had handed over actua) physical possession of Flat no 702, Tower 2-
A o the complainant vide letter dated 23.04.2017. Copy of “Acknowledgement
by the Purchaser' dated 25.03.2017 has been placed on the record by learned
counsel for the respondents. Al the time of laking physical possession of the
apartment, it has specifically been admitted by the complainant that she has duly

-

taken over onsite vacant physical possession of the dpartment through authorized
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Complaint no, 1493 of 2022
representative of the company with 3 sets of keys and has further confirmed that

sl s July asied with physieal and lgal staus of the apatment and s

with the amenities and SETViCeS p;;gﬁdlt‘ﬂn the captioned apurtment by the

company and has also declared that the amenities und services are at parity with

1he Apartment Buvers Agreement dated 26.02.2011 and has further declared that

all the gssurances given by the company have been duly fulfilled and the

captivned apartment is complete in all aspeets, in accordance with the spid

Apartment Buyers Agreement. In para no.9 of the said acknowledgement, it has

been stated by the complainant/allottee that she is left with no claim, demand or

gricvance of any nature against the company for the said apartment and all the

lighilities and oblieations of the company are discharped! satjslied. The said

acknowledgement by the purchaser runs into 2 pages and both the papes have

been duly signed-by the complainant Ms, Ruby Gupta, co-allottee Ms. Neena
Rani and Mr. Sushil Mehra respondent ri0.2 on behall of respondent no. 1, Suncity
Projects Pyvi. Lid. In the column of wilnesses, one is Sh. Rakesh Kumar, hushand
of the complainant and the other is Mr. Surinder Singla; resident of Ladwa,
Distriet Kurukshetra, may be some relative of the complainant. It is pertinent 1o
mention here that the possession of the fla no.702, Tower 2-A was taken by the
complainant on 25.04.2017 and on the same day the complainant had
acknowledged the same, At the time of laking possession, the complainant has
been acknowledping satisfaction with amenities and services provided 1o the

apartment by the company and has also affirmed that amenities and services are
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il parity with Apartment Buyer Agreement. [t is not apparent on the record as 1o
why she had acknowledged all the amenities and serviees provided to her (gt gs

salisfactory when in fact the ¥ were not in €8nsonance with the Apartment Buyer

f‘l.greemcm dated 26.02.2011. Shie was in possession of copy of Apartment Buyer
Agreement sinee 26.02.2011 and it was not the case that she was not in g POsilion
1o tally the amenities and services provided in the Nat, There was no hurry to lake
actual physical possession of the fat. particularly when the possession was
offered 2 months prior i.e. on 16,02.2017 A period of around 2 months was
sufficient to look into the amenities and services provided by the company to the
dpariment owner. Though at the time of arguinents, it has been argued by learned
counsel for the complainant that sinee possession was o be taken from the
respondent, which was already delaved, the complainant had signed all the
papers. It is worthwhile to mention here thatt the complainant was not compelled
W tuke possession immediately if amenities and services promised were o
provided. AL no-place it has been mentioned in the “Acknowledgement by
Purchaser” that the possession of the dpariment was taken while reserving her
rights 1o demand the amenities and services promised. It is not the case that the
complainant or her husband are illiterate and they were not aware of the
repercussions of their admission that all the services and amenities which were
promised in the Apartment Buyer Agreement dated 26,02 2011, were provided
by respondent no.l company, which were not actudlly provided. Clearly

‘Doctrine of estoppel® applies. Learned counsel for the complainant has drawn
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Complaint no.1493 of 2072

atiention of the Court towards the copies of c-mails dated 28.05.2017.

20.06.2017, 07.07.2017, 12072017 and U0.08.2017 sent by the complainent to

respondent no. | company with regard to either the amenitics were not provided
or which were pr-u:wided they were inferior in quality. There is nothing on the
record which shows that at any point of time the respondent had replied 1o the
said mails sent by the complainant. It is also not apparcal on the record as to ofter
28 July 2017 when the last mail was sent by the husband of the complainant 1o
respondent no.l or respondent no.2, what had happened. Neither there is any
reply en behalf of respondent no.] or respondent no.2 nor there is anv further
communication by the complainant as 1o whether the amenities or the services
were provided to I-h:: complainant or not.

10. It is the arpument of leamed counsel for respondents that before
handing over physical possession of the fat to the complainant all the facilities
were provided, after enjoying all the amenities and scrvices for 3 years, now the
complainant says that these amenities and services were not provided. § vears
ufter tuking physical possession of the Apariment on 25.04.2017 and 3 years afier
execution of conveyance deed on 11.06.201 9, the complainant kept on slecping
and has filed mmﬁlainr on 21.06.2022 demanding amount for not com plving with
the promises made and for not supplying the requisite amenities and serviees and
few articles were provided but were of inferior quality, In para 12 of the
complaint, the complainant has stated that hobb, jacuzzi and optical fiber cables,

provision for gas system have not been provided. With regard to these items. the
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complainant could show the photographs that these articles have not been

provided by the respondents despite promise. Wik regard to club and drivers’
lounge, it has also bee alleged that these are not provided. In paca 13 gf {h

complaind, it has been mentioned by the eomplainant that ¢ p. fittings were of
poor quality, it has not been mentioned a5 1o of which quality C.P. fittings were
mstalled, With regard 1o fans, it has been written that they are not of Crompion
company or equivalent company but it has not been mentioned as to fans arc of
which company. With repard 1o high speed lifis, it has been mentioned that they
e not adequate, it was not specified in what way the high spead lifts were not
adequate, With regard 1o firefighting, it has been written that fire extinguishers
#re expired, It was bounden duty of the complainant 1o take phiotographs of the
expired fire extinguishers and place on record to prove her averment. Itis also the
allegation of the complainant that the exhaust fans were hanging in the air. doors
were broken, almirah doors were not proper, Kitchen sink was leaking und
puarantee cands of Air Conditioners were not provided and baleony of kitchen
wits uneven. No attempt has been made by the complainant 1o lake the
photographs of hanging exhaust fans or the broken doors or almirah or leaking
Kitchen sink or uneven balcony of kitchen. It has  been alleged by the
complainant that murble is broken and there are cracks in the walls und [ilies,
Firstly, it was required 1o be specified as to which walls have cracks and which
marble is broken: Only oral averment is not sufficient, The complainani wug

teguired to place on record the photographs showing the cracks in the walls und
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also showing broken marble. Any averment {aken by the complainant has to he

proved by sufficient and cogent evidence. If compensation has been sought on

the ground that few articles were not provided and few articles which were

provided were of inferior quality, the complainant was required to specifly cach
and every article o substantiate her allegations,

I Al the time of arguments, it has been argued by leamed counse! for
the complainant thal execution of conveyance deed had unnecessarily been
delayed by the respondents no. | and 2. At this stage, it is necessary (o apgain have
i Jook on * Acknowledgment by the Purchaser” dated 25.04.2017, In para no. 7 of
the said acknowledgment, it has specifieally been written that the allotlee was
solely responsible to pay all the charges for registration of title documents. The
allottee shall further be responsible for all the charges.............-and of loss
sustained by the company as a consequence of delay in execution of
sale/convevance deed. When whole of the pavment has been taken by the
respondent no.l and actual physical possession has been handed over 10 the
allottee, substantial nothing remains to be done on the part of respondent
company {or execution of conveyance deed: Tt is the allotteg, who has 1o purchase
the statp papers and also o pay registration charges. Copy of convevance decd
has been placed on the record by leamed counsel for respondents as Annexure [L-
3. It shows that stamp duty in the sum of 23,76.000/- was purchased by the
complainant on 15.03.2019. When stamp papers were to be purchased by the

complanant hersell, it does not lie in the mouth of complainant 1o sav thal
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execution of convevance deed was got delayed by the respondent no.1 ar 2. The

matter would had been entirely different if the stamp duty was purchased in (he

vear 2017 after taking physical possession, but the conveyance deed was gol
executed in the vear 2019 and the delay was caused at the mstance of respondent
ne.l or 2. The convevanee deed has been executed on 11.06.2019. It eannot he
said that execution of tonveyance deed was delayed by the respondent no. | gr 2
und the complainant is entitled o compensation from the respondents for getting
delayed the execution of conveyance deed.

12 The complainant has alsg sought compensation for mental dpony
and pressure for security of her daughtcr who is under 18 years.of age because of
non-providing of 3 tier 24 hours security by the respondents, It is pertinent to
mention here that it has not been specifically mentioned by the complainant as to
al which place security was promised to be provided, which hag nol heen
provided. If the complainant wants compensation on the ground of non-providing
of sccurity, she has to specify where it has lacking and what was threar to security
of her daughter,

13 The complainant has also SOUpht compensation from the respondent
for her medical treatment gs she was having sever back pain and despite promisc,
the respondent no.l has net provided jacuzzi. She has placed on record copy of
preseription slip dated 21.02.2018 from . Suneet Kumar Verma, Sparsh Clinie,
In the column of diagnosis HTN which is short form of hypertension, has been

written and duration has been mentioned as 3 years, There was also complaint of
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lower back ache and knee pain. She was also having uncontrolled Blood Press re,
This prescription slip is of the vear | chruary 2018 and complaint of hypertension

has been mentioned for the last 3 years. The complainant had taken possession of

11131' apartment in April 2017, The complainant has also placed on record copies
of outpatient cards dated 12.01.2019, 18,09.2021, 07.10.2021 and 23.11.202] of
Crovi. Multi Speciality Hospital, Sector 16, Chandigarh. In all these preseription
slips. she has been advised physiotherapy of back and knee. The complainang has
placed on record copies of preseription slips from Dr, Anupam Goel, Max
Hospital. Mohali which are dated 29.11.2021, 09.12.2021 and 27.04.2022 In the
first prescription slip, the complainant was having complaint ofsweating off and
on. insomnia and dyspepsia, She has been advised X-ray of chest. Though, the
complainant has placed on record preseription slips showing that she had bren
suffering from high bload pressure and back pain and knee pain, vet neither it is
proved on the record that these problems had arisen because af not providing
Jacuezi in the apartment of the complainant nor it is proved on the record in the
ibsence of jacuzei the physical ailments of the complainant have increased. his
plea has been 1aken by the complainant in her complaint but the complainan has
luiled 1o substantiate that becaise of non-providing ol jacuzzi in the apartiment,
the ailments of the complainant had increased. Instead of waiting for 5 Yeurs in
wait of the respondent no. | getting installed jacuzzi in the gpartment of the
complainant arg increasing her ailments, she could personally arrange and (hen

could have claimed from respondent no. 1 if at all it was not provided. Thouph a
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sum ol ¥15,00,000/- has been claimed on medical grounds, yet not even a single

mL'djEﬂr bi” has been placed on record. In the present case, it has not been proved
that the medical problems of the complainant were hecause of non-supply of
Jacuzzi or other articles by the respondent no, 1, There is no law of the Tand that
even if compensation is o he awarded, it is awarded on the hasis of prescription
slips only without annexing any hills or receipts, No claim is made oyt o award
any compensation against medical complications under relicf no.g,

14, The complainant has alsg alleged that respondents are letting out
shops of the society 1o the restaurans whick qre having aceess by general publig
also, which puts the complainant under mental Pressure of security concem which
results in medical complications, 1t is pertinent to mention here thay the
Complainant was having high Blood Pregsure since the year 2015, At that time
she was living in a rented house, there was na SCLUrity coneem with the
respondents either with regard 1o ineflicient 24 hours 3 Lier seeurity or | eting out
shops of the society 1o the restaurants which are access by general pubic also, The
complainant has levelled gencral allegations of all types without bothering to
substantiate the same.

15 It has been argued by leamed counsel for respondent that the
possession was taken by the complainant on 25.04.2017 end the present
complaint has been filed an 21.06.2022, afler 5 yedrs of taking actual physical
possession. The complaint is barred by delay and latches and 1s liable 10 pe
dismissed on this ground also.
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[6. On the other hand, it has been argued by learned counsel for the

complainant that vide order dated 10.01.2022 Fon'bic Apex Court in

Mjﬁl}éunncmls Application no.21 and 29 of 2022 in Miscellancous Application
no.663 of 2021 in Suo Moty Writ Petition (C) na.3 of 2020, certain rules have
been laid for extension of limitation, it has been clarified that in cases where the
limitation would expire during the period between 15.03.2020 1 J8.02.2022
netwithstanding the actual balance of limitation remaining, all persons shall have
fimitation period of 90 days from 01.03.2022, in the event the actual balunee
period of limitation remaining w.e.f. 01.03.2022 is greater than 90 days, longer
period shall apply. It has lurther been argued by learned counsel fior the
complainant that in this manner, the complaint is within limitation,

17. Perusal of record shows that the complainant had taken POSSEssion
of the flat on 25.04.2017, In case of structural defects, as pointed ou by learned
counsel for the complainant that the walls were improper, there were cracks in
the walls, marble and tiles and the doors were not properly placed, the issue of
structural deleets could be rajsed within § vears of laking actual physical
pessession, The period of 5 Jears. would expire’ on 24043027, As per
observations of Hon'hle Apex Coun in Miscellaneous Application no.21 and 79
of 2022 in Miscellaneous Application no.665 of 2021 in Suo Motu Writ Petition
(C) no3 of 2020 {supra), if the limitation expires between 15.03.2020 il
28.02.2022, all the persons would have limitation period of 90 davs from
01.03.2022, which stji| expires in the present casc on 0 62022, The present
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complaint has been filed on 21.06.2022. With regard 1o raising issues for
structural defects, period of 5 years has already expired, So far as the limitation

lor claiming remuaining reliefs is concemed, RERA Aet, 2016 it does not preseribe

Em hm]mt;ﬂn I has a!rﬂﬂd}' discussed in details that at the time of tuking aciu)
phyvsical possession, Acknowledgment by Purchaser was signed by the
complainant herself aflirming that all the services and facilities were provided by
the respondent no, |,

18, [t has alse been pointed out by learned counsel for the respondent
that the complainani is a habitual litigant and has also filed a complaint agninst
the respondent before National Consumer Disputes Redressal Commission
Huryana. Though copy ol complaint has not been attached by learncd counse! for
the respondents, yet it has not been denied by the complainant having filed
complaint belore National Consumer Disputes Redressal Commission, ! larvuna,
15. By way of the present complaint, the complainant has sought against
relief ne.1 that aetion to be initiated against the respondents under the Act. [t is
worthwhile to mention here that this is very vague pra yer and it was reguired o
be specified as 1o for which violation under which section, action has 1o he taken
against the respondents. Under cach and every section and for each violation,
there is separate action required. In the absence of any such specific averment, ng
relief con be granted under refier clause no. 1.

20. Under relief no.2, the complainant has  sought payment ol

135.00,000/- on aecount of cost of amenitics which were never provided along

i
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with interest @ -24% per annum from the respective dates of deposits of

Wﬂﬁm‘imﬂﬂﬂ [iH Ifﬁ[m[mﬂ ﬂft]ﬂe amount. It is pertinent to mention here tha in

the foregoing parngraphs, it hus already been discussed in derai] about the
wmesities which were allegedly promised and not provided by the respondents.
Firstly how the complainant has assessed ¥35,00,000/- of the costs of amenitics
which were not provided e Hobb, Jacuzzi, Optical Fibre Cable, Club, Drivers
Lounge and provision for E45 Sysiem are not provided and power backup is no
ul 8 KW, Moreover, it has been discussed in detail that a1 the time ol executing
Acknowledgement by Purchaser, which was executed at the time of taking actual
physical possession-of the flar on 23042017, the complainant has herself
affirmed that all the amenities and services which were promised in Apartment
Buyer Agreement dated 26.02.201 1 wete provided and she was satisfied with the
same, She has further stated that nothing was due from the respondent, | he
complainant can’t blow hot and cold i the same breath. On one hand on
25.04.2017, she has stated that all the amenities and services which w ere
promised by the respondent in the Apartment Buyer Agreement were provided
and after five years i.e. in June 2022 she has come up with a complaing secking
compensation of ¥35,00,000/~ an account of costs of amenitics which werp never
provided. When the complainant is not being granted this relief abviously
iterest (@ 24% per annum from the respective dates of deposit of amount 1l
realization of the amount, as demanded by the complainant is not being granlid.

Resultantly no amount s being paid under reliefno.2.
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2L Under relief ne3, the complainant has demanded interest & 24%

PEEdnnum on the amount paid by her to respondent for purchase of flat from the
due date of possession i.e. 11.02.2014 to the actual dare of delivery of possession
Le 25.04.2017. Itis worthwhile 1o mention here thay respondent no.l has already
paid 17.67,550/- as compensation on delayed possession which is evident from
copy of offer of possession dated 16.02.2017 placed on record as Annexure 7 by
learned counsel for complainant, It has been admitted by the complainant, When
the complainant has dccepted  compensation on delaved possession from
responcent no.l way back in February 2017, now the complainant cannot claim
interest on delayed possession. So far as the inferest an delayed possession is
concerned, it has to be separately moved before Hon'ble Authority. Hence ng
amount is being paid under relief no.3.

22, Under relief no.4, the complainant has sought interest @ 249 per
annum on the amount of interest which is due a3 per relief no.3 w.e.f 25049017
Hll date. It is not mentioned under which provision, interest on interest in being
demanded. It is being clarified that if no amount o interes @E24% per annum s
granted on delayed possession by this Court, obviously interesi (@ 24% per
unaum on the smount of intcrest is alsg declined,

23, Under relief ne.5, the complainant has sought pavment of amount of
288,427/~ for which amount fixed deposit was created and it was lurnished in
favour of respondent no.1 for enhanced EDC at the time of offer of possession.

AL this stage, it is mentioned that the fixed deposit in the amount of 12.88,427.
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was not in the name of respondent no.l, rather it was in the name of the

Eﬂmpininam herself but lien was created in favour of respondent no.1. [he

complainant can seek reljef of discharge the lien not the amount of fixed deposit,
For this relief also, the complainant has to move before Hon'ble Author Ly.

24, Against the relief no.7, the complainant has sought 22.00.000,- us
Inigetion expenses. When & eompensation is being granted against any of (e
heads claimed by the complainant, no amount of litigation expenses is being
granted to the complainant,

25, Sequel to aforesajd discussions and observations, finding no merit
in the complaint of the com plainant, it is ordered (i be Dismissed, Both the partics
are left 1o bear their own costs. Alter uploading of order on the website of

Allthority, file be consigned.

Laua: Cwplg

10.11.2022 (DR. SARITA GUPTA)
ADIUDICATING OFFICE R

Note: This judzement containg 29 pages and all the pages have been checked and
signed by me,

Laa\a Qup-

(DR. SARITA GUPTA)
ADJUDICATING OFFICER
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