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e ] J Member
APPEARANCE: {\L |

Complainantin person P
Ms. Neelam Gupta \'\

|I ,JAduncate for the complainant

G x,'\Aduncate for the respondent
E—H'
DRDER

1. The present cnﬂplﬁ ﬁaﬁﬂﬁﬂgg%ﬁhh}!s been filed by the

complainant under. sec 31 of.the Rea!\ Estate (Regulation and
Development) Act, Zﬂlj‘f[’m shu‘rt, ‘the Act] read with Rule 28 of the
Haryana Real Estate (Regulation and Development) Rules, 2017 (in
short, the Rules) for violation of section 11(4)(a) of the Act wherein it
is inter alia prescribed that the promoter shall be responsible for all

obligations, responsibilities and functions under the provision of the
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Act or the rules and regulations made thereunder or to the allottee as

per the agreement for sale executed inter se.

A. Project and unit related details
2. The particulars of the project, the details of sale consideration, the
amount pald by the complainant, date of proposed handing over the
possession, delay period, if any, have been detailed in the following
tabular form: w5
§.N. | Particulars
: Name of the project ;
_2. Nature of the pro
3. DTCP license j 14165 uf 2D12 dated’ 21.06.2012 valid upt;\
validity status 121 HE’ 2[}22'“ : |
4, Name of licensee Eagic Eye Deve 0 grs
5. REij Registered o ﬁgz u% ZU 17 d 21.08.2017
registered "~ —
—6. RERA rcg1stmtm!-:.rla'hd; up 31 121—[;2 Lm A _
N LAA g
7. | Allotment LetterGl JR [_7 nrzmz ,"' \ l
8. Date of execution of BBA 26.03.2013 |
E Unit no- Shop no. 21, Ground floor
g Unit area admeasuring 518 sq. ft.
—1{}. Possession clause 9.1, —

The Developer based on its present plans
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and estimates and subject to all just
exceptions / force majeure / statutory
prohibitions / court's order etc,
contemplates to complete the
construction of the said Building/said Unit
within a period of three years from the
date of execution of this Agreement,
with two grace periods of Six months
each, unless there is a delay for reasons
/| mentioned in Clauses 10.1: 19.2 and
r "Clause 37 or due to failure of Allottee(s) to
¢pay in time the price of the said Unit along
with other charges and dues in
accordance with the schedule of payments
given in Annexure- C or as per the
{-demands raised by the Developer from
I_,_tll‘ﬂE to time or any failure on the part of
‘the Allottee(s) to abide by ail any of the
.}erms or cnpdlrtmns of this Agreement

11. | Due date of posses

Tng‘lﬁy@ed three years from date of

agreement plus grace pericd of six months

|'asithelsame isjunqualified)
!-{ - ; ! ’E
A .8 3 i

12. | Total sale consideration o P Rs. Rs_‘55j1_?43f-
l\,}Ul .__)E: 5 Bf! As' per SOA dated
20.01.2020

13. |Amount paid by the | Rs. 52,57,406/-
complainant As per SOA dated 20.01.2020

14. | Refund request letter send | 19.06.2017
by the complainant on
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15. | Occupation certificate | 28.11.2019

/Completion certificate
16. | Offer ol possession ‘ 30.11.201¢9 l
B. Facts of the complaint .|
E?L"'_?t

3. The complainant made the fq,"il Wi

ng submissions in the complaint:

: 53, '. -.- admeasuring 518 sq. ft in the

The complainant had hosK 'J
| AT N +

project "The Plaza f:}{}ﬁf'.mruated& Sector-106, initially owned
by Spire Dev ;:{rs Frwate Lid, Cn{pnrate & Sales Office, 5D,

Plaza M-6, D gtru:t Centre ]asola New; Delhi -110025, on 30-10-
2012 at the "’té of Rs. 970(}; Cﬂnseql.iently Shop No. 21/GF
admeasurin q] was allnttetj&" tﬁ: ;ﬁe complainant under

\@L ayment ggn*‘ Latgr on, buyers agreement

retail was executedr@n aﬁmﬂdarch 2013. Spire Developers Pvt

Ltd. and thm-ﬂﬁ ar- algamated with M/s Magic
Eye Developérs g‘ jgs bonds, agreements,
to which Spn""“D velopers Pvt. Ltd. Avds a’‘party shall remain in

full force and Eﬁ’ect ag;‘inst and in favour of Magic Eye Developers

co ﬂﬁtl'lll:tlﬂn

Pvt. Ltd. After amalgamation of the parent company with Magic
Eye Developers Pvt Ltd. all demands were issued by Magic
Developers Private Ltd. and the cheques were issued in its favour.
The last instalment of Rs. 3,90,400/-was paid on 28-03-2019 “on

completion of inner flooring ".
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il

That as per clause 9.1 the developer was required to complete the
construction of the said bullding /unit within a period of three
years from the executlon of the unless there is a delay for reasons
mentioned In clauses 10.1, 10.2 and clause 37 or due to failure of
allottee (s), to pay in time the price of the said unit along with
other charges and dues in accordance with the schedule of
payments given in annexlﬁm ic” or as per the demand raised by
the developer from time}q*ﬁmve or any failure on the part of
allottee to abide by al ﬁﬁap)‘{ﬁtf the terms or conditions of this
apgreement. The ms;% ﬁ-ﬁnthly extensmns claimed by the

developer ca p‘r.%e/lfq&\?rﬂ;;t\h no, fﬂl‘CE majeure has taken
-

place in Gurugra , which wnuld have resLul'ted in the construction

.
work being stopped aﬁd r&theref‘ore nder Contest” and needs

m
{glbﬁrat EIJLLZI thefcugmzance to this attempt

of the develop r*t’o chEatthd'buyers
\pq i --i‘ a7
That the respondenty romoter failed to deliver the possession of

/4

: . e \ s
extension, from the date of execution of the buyers agreement

retail on ZE@UWH “;:!J"W’Q’F'? {ssued to the builder,

which was sent to him under speed post in compliance to para

the shop by rZSlli Marchﬁ] Trie am}; 3 years plus 2 six months

10.3 ( failure to deliver possession by the developer, remedy to
allottee (s) ). which provides that the allottee shall be entitled to
give notice to the developer , within 90 ( Ninety ) days from the
expiry of the said extended period, as the case may be for

terminating this agreement. The developer M/s Magic Eye
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Developer Pvt Ltd. was asked to refund me the total amount paid
to him for shop no. 21/GF with interest of 9% as mentioned in
clause 10.4 of the buyer agreement retail executed on 26th March
2013. But the Developer didn't refund the total amount deposited
by complainant agalnst the shop. Even after two years from the

date of issue of the notice, the respondent/promoter neither

delivered the shop nor refunLded the amount.
el
The complainant is s?.ldﬁ lﬂg (g u’wiag reliel:
nruirnvﬂrigmre({

(i) Direct the r 5.1; dent to refu q the\e re amount paid by the
ithe respan dentl

ARl

Reply filed by thq\f& nqde.*ﬁlt }

The complainant haﬁ'% _

complainan Iun‘g w%th Janterest.

r u,f" {"'i /

The respondent had\h%‘i:edhthe corrll?]lalnt «on the following grounds:

REWL J,-*'
i.  That instant co p]am Ts-nenthermamtamahle in law nor on facts,

Instant mm% 1 Nt u un and has been filed

with malaﬁde Eaﬂ every siJl‘]eE evelled in unnumbered

para of thLﬂum gmnt I{s dém L wrong, false, vague,
unsubstantiated unless and until specifically admitted by the
respondent. Therefore, instant complaint is not maintainable and
is llable to be rejected.

ii. That there Is no provision in the Act which affects the agreement
executed between the parties prior to commencement of Act. It is

submitted that agreement executed between the parties
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jil.

v,

especially prior to commencement of Act has to be read and
interpreted “as it is" without any external aid including without
aid of subsequent enactment especially the enactment which do
not especially require its aid to interpret agreements executed
prior to commencement of such enactment. Hence rights and
liabilities of the parties including the consequence of
default/default of any part:,r hawe to be governed by buyer's

declaration given/ B qﬁter‘fgl ompletion of construction
u/s 4(2) (1) ( g}b e Act,’ #.;,', e % ry corollary to this is
that the enti § ent for reﬁnd”sﬁall aljﬁ \from the expiry of the

date of co A2 gﬂii a pguvided at the time of

submitted that is':ju plete and the application
for grant cate stands already filed.
Respondent H Aﬁe& mplainant and other
allottees lmrcg &B'gptli: HN/ pal:iun certificate.

It is submi f ctment of the Real
Estate (Regulation and Development) Act, 2016 is to ensure
completion of the project and the refund at this stage would

gravely prejudice the interest of the respondent as the amount

received from allottees has already been expended on the
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6.

E.

construction and the same is complete. Refund at this stage would
further render the objective of the Act otiose and futile.

v. That most respectfully submitted that this authority does not
have judicial or quasi-judicial powers to pass adjudicatory orders
in relation to disputes between an allottee and promoter of an
ongoing project on the date of commencement of Act especially in

circumstances when thel:efls no wnlatiun of any declaration given

by promoter at the ttrneﬁd 21 st '
u: 2#

with real estate regulatory-authority.
/: A L:’ |11 r N

Coples of all the relevant dncuments have' I:leen filed and placed on the
!-h t‘ = '\El'l"||r \\ 2
record. There authentic:ty isnetiin dlspute Hence the complaint can

[

be decided on| thel basis’ Iu:nf 'thESE undlsputed documents and

P ' o

submission made h-,;}t E*fi rty as well as the wrltten submission of the

complainant. \6‘

Jurisdiction of the authurlty“ bt

6. The authority obs d l& 1 h‘ﬁb te ritorial aslwell as subject matter

I |

K AN
jurisdiction to ad}uﬂjc&tfrﬂ%e presen r_l%:lm[lﬂ?:‘llﬂt for the reasons given
below: il “-. i b

Territorlal jurlsdictlon

As per notification no. 1/92/2017-1TCP dated 14.12.2017 issued by
Town and Country Planning Department, Haryana the jurisdiction of
Real Estate Regulatory Authority, Gurugram shall be entire Gurugram

District for all purpose with offices situated in Gurugram. In the
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present case, the project in question is situated within the planning
area of Gurugram District, therefore this authority has complete

territorial jurisdiction to deal with the present complaint.

E.Il Subject-matter jurlsdiction

8. Section 11(4}{a) of the Act provides that the promoter shall be

responsible to the allottee as per agreement for sale. Section 11(4)(a)

is reproduced as hereunder "‘“‘f:.‘-' P

Section 11
{4} The promoter sh | AN
{a} be res for, all abligat responsibilities and
functighs™t . provisior his, Act or the rules and
requ made, thergunder aliottees as per the
agr for sale, or to. r.he (Ss0 'go of aflottees, os the
8L e, tr'hl;h' ueypncl the apartments, plots or
build ‘as the case may e, es, or the common

area§ asspciation nf al or the competent
guthorit : ’ﬁ EL "' y‘.«
Section 34-Function uthnn‘grf 4

34(f) of the Act prowid ﬂf iance of the obligations cast
upon the promoters, the allottee: am:h e real estate agents under this Act

and the rules EH ﬁinﬁ m l&

9. So, in view of the pmwns &i e-aﬂ.ctq,u ted above, the authority has
complete jurisd to i

i {ﬁ

7 the’ cel‘nplmnt regarding non-
compliance of obligations by the promoter as per provisions of section
11(4)(a) of the Act leaving aside compensation which is to be decided
by the adjudicating officer if pursued by the complainant at a later

stage.
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10. Further, the authority has no hitch in proceeding with the complaint

and to grant a relief of refund in the present matter in view of the

judgement passed by the Hon'ble Apex Court in Newtech Promoters

and Developers Private Limited Vs State of U.P. and Ors.” 2021-
2022(1) RCR(Civil), 357 and reiterated In case of M/s Sana Realtors
Pvt. Ltd. and other Vs. Union of Indla and other SLP{Civil} No. 13005
of 2020 decided on 12.05.{29,;2?_~-ﬂh\erein it has been laid down as

o ] ..'_'.: A
under: \rﬂjg ‘l..r-ff'_:_.:‘ ny

o
‘.3-_“'!
18

r"n ',
"86. From the scheme gfit ﬁvh: a detailed reference haos
been made and taking nate a}' wer of n%[ur:{;catmn delineated with

the regulatory au aﬂ'@'
out is that althgug
‘refund’, ‘inte t
Sections 18 a
the amount, o

of interest far% u

thereon, it is

e Agbmd’;ca:es the, i

aﬂ;‘-aﬂﬂ‘dﬁ:q&@qﬂ c%' what finally culls

ct expressions fike
alty’ aﬁﬁmpensa mnjﬂmt reading of
learly manifests, c.‘mt :ﬁig t comes to refund of
rest gn'the. refund amount ﬁdfr‘emn‘g payment
d d weﬁy u{ possession, or peﬂau‘ty and interest
egulatory authority which~has the power o

examine and a'e rmfﬁ%’ {!e olitcame ofa }npramt_ At the same time,

when it comes

ufej.': n af seek{ g:[he rehef of adjudging

compensation a mmmnd'ar : Settions 12, 14, 18 and 19,
the adjudicating nﬂ?’ usively. ‘has,.the power to determine,
keeping in view the ca!.'ect.-'ﬁe*mudmgaf Section 71 read with Section
72 of the Aci;aﬁummﬂm under:Sections 12, 14, 18 and 15

other than co
afficer us pra

n' ifexten the adjudicating
ew, mby Inténd to'expand the ambit

and scope of thepowens’ ?Q#Junmans \of\the, ﬂdjudm&trﬂg officer

under Section *?Jﬂd #taguﬁa
2016.”

| beyagainst theﬁlnmnda re of the Act

11. Hence, in view of the authoritative pronouncement of the Hon’ble

Supreme Court in the cases mentioned above the authority has the

jurisdiction to entertain a complaint seeking refund of the amount and

interest on the refund amount.

F. Findings on the objection ralsed by the respondent
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F.1 Objection regarding |urisdictlon of authority w.r.t. buyer's
agreement executed prior to coming Into force of the Act.

12. The respondent contended that authority is deprived of the jurisdiction
to go into the interpretation of, or rights of the parties inter-se in
accordance with the buyer’s agreement executed between the parties
and no agreement for sale as referred to under the provisions of the
Act or the said rules has been executed inter se parties. The

respondent further submltted '@gt} he provisions of the Act are not

retrospective in nature and

[ l_‘@wsmns of the Act cannot undo or

modify the terms of b ag;eementﬂuly executed prior to coming

into effect of the Ael;. -“-(E ** "'f"“ P, ‘f/
AN
13. The authority Is eftﬁbﬁriew that'the Act ne provides, nor can be

Ir "f-"' r'
so construed, thatpall prevmus agreement_s wnl be re-written after
1‘_“ “
coming into force ef:the*’Act Therefore t prewsmm ol the Act, rules

Lt
read f}e{preted harmoniously.

quj\lged’img with certain specific
o =

provislons/situation in a*!'p_edﬂCTpar'tleular manner, then that

situation will be He{ A R%_‘ %!T{t‘the Act and the rules

after the date of cuml?g nto, force. ef r.he Act and the rules. Numerous
J

and agreement

However, if the Act

provisions of the.Act.save the pi'evlelnns of the agreements made
between the buyers and sellers. The said contention has been upheld
in the landmark judgment of Neelkamal Realtors Suburban Pvit Ltd.
Vs, UOI and others. (W.P 2737 of 2017) which provides as under:

“119. Under the provisions of Section 18, the delay in handing over
the possession would be counted from the date mentioned in
the agreement for sale entered into by the promoter and the
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ailottee prior to its registration under RERA. Under the
provisions of RERA, the promoter is given a facility to revise
the date of completion of project and declare the same under
Section 4. The RERA does not contemplate rewriting of
contract between the flat purchaser and the promoter ...

122. We have already discussed that above stated provisions of the
RERA are not retrospective in nature. They may to some
extent be having a retroactive or quasi retroactive effect but
then on that ground the validity of the provisions of RERA
cannot be challenged. The Parliament is competent enough to
legislate law having retmspective or retroactive effect A law
can be even framed to affect subsisting / existing con tractual
rights between the ;:-{_:i}it'ié?é_‘_'jni'éﬂe lurger public interest. We do
not have any doubtiinigurimind that the RERA hus been
framed in the | ipterestafter a thorough study and
discussion made " atiPthelh I'gthEE o level by the Standing
Committee anﬁe‘!eeﬁtbm@ﬁ'f’t’g&‘whlﬁh submitted its detailed

» ff 4 S v
reports. 2, . 1

14. Also, in appealn A78 of 20 ﬁpﬂq;asﬁaéﬁ:ﬁe Developer Pvt. Lid.

= | 1]
Vs. Ishwer Singh Dahiya,in rdﬁr dﬁlteﬂ m&z_:z-u 19 the Haryana Real
v

vieriedy )/

“34. Thus, keepi mg‘»“uuﬂqumm@ discussion, we are of the
considered cpinion, £ﬁhtﬁ'iﬁ§"§gﬁw&f0ns of the Act are quasi
extent in operation and will be applicable

s for sale ente :’i"!r tol @ven prior to coming

ﬂﬁhﬁmfm [Qn are in_the
ion. Hence. in, case, of delay in the

ssessian-as fe{ the termis and conditions of
the ag the allottee shall be entitled to the
interest/delaved possession charges an the reasonable rate of
interest as provided in Rule 15 of the rules and one sided,
unfair and unreasonable rate of compensation mentioned in
the agreement for sale is liable to be ignored.”

15. The agreements are sacrosanct save and except for the provisions
which have been abrogated by the Act itself. Further, it is noted that

the builder-buyer agreements have been executed in the manner that
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F.lII

16.

17.

18.

there is no scope left to the allottee to negotiate any of the clauses
contained therein. Therefore, the authority is of the view that the
charges payable under various heads shall be payable as per the
agreed terms and conditions of the buyer's agreement subject to the
condition that the same are in accordance with the plans/permissions
approved by the respective departments/competent authorities and

are not in contravention of the Act and are not unreasonable or

¢ Jr i

exorbitant in nature, "ff';'_}. Ffﬁxl
'..‘1" Tejt :.-‘JI':"

Objection regarding handing over pessession as per declaration
given under section 4(2)(1)(C) of RERA Act.

The counsel for the respondent argued that the entitlement to claim
possession or refund would arise once the possession has not been
handed over as per declaration given by the promoter under section
4(2)(N(C). Therefore, the next question of determination is whether
the respondent is entitled to avail the time given to him by the
authority at the time of registering the project under section 3 & 4 of
the Act.

it is now settled faw that the provisions of the Act and the rules are
also applicable to ongoing project and the term ongoing project has
been defined in rule 2(1)(o) of the rules. The new as well as the
onpoing project are required to be registered under section 3 and
section 4 of the Act.

Section 4(2)(1)(C) of the Act reguires that while applying for

registration of the real estate project, the promoter has to file a
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declaration under section 4(2)(1){C) of the Act and the same is

reproduced as under: -
Section 4: - Application for registracion of real estate profects

(2) The promoter shall enclose the following documents along with the
application referred to in sub-section {1}, namely: — .

{1}): -a declaration, supported By an affidavit, which shall be signed
by the promoter or any person guthorised by the promoier,
SRALG: — s

(C) the time period within which he undertakes to complete

the project or phase thereof, as the cose may be...”

19. The time period for handing gverwthg__pussession is committed by the

builder as per the relevant clause of apartment buyer agreement and
T ~

s W - = K
the commitment of the promoter regarding handing over of
& r T R A
possession of the unit is taken accordingly. The new timeline
ﬂ --‘-m ' . ‘I.L‘\. t i 3
indicated in respect of ongoing project by the promoter while making
l’la:! e -
an application for registration of the project does not change the
2" v 0 K R R BF ¥ ol |
commitment of the promoter to hand over the possession by the due
e el | B TS

date as per the apartment buyer agreement. The new timeline as
-t D HEW

indicated by the promoter in the declaration under section 4(2}{1)(C)
v =, T W e 2

is not the new timeline as indicated by him for the completion of the
A A AR AJARL A

project, although penal proceedings shall not br.::- initiated against the
builder for not r;eeti;lgl tha:: :-::n.r:'lmittle& &L;Eihate of pessession. But
now, if the promoter fails to complete the project in a declared
timeline, then he is liable for penal proceedings. The due date of
possession as per the agreement remains unchanged and promoter is
liable for the consequences and obligations arising out of his failure
in handing over possession by the due date as committed by him in

the apartment buyer agreement and he is liable for the delayed
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possession charges as provided in proviso to section 18(1) of the Act.
The same issue has been dealt by hon'ble Bombay High Court in case
titled as Neelkamal Realtors Suburban Pvt. Ltd. and anr. vs Union
of India and ors. WP 2737 of 2017 decided on 06.12.2017 and

observed as under:
“119. Under the provisions of Section 18, the delay in handing over
the possession would be counted from the date mentioned in the
agreement for sale entered into by the promoter end the aflottee
prior to its registration under RERA. Uinder the provisions of RERA,
the promoter is given a facility to revise the date of completion of
nroject and declare the same under Section 4. The RERA does not
contemplate rewriting of contract between che flut purchaser and the
promoter...” a |
S ZRRIETIN LN
The application ’fur r}efund was filed in the form CAO with the
ace? TETEH TANA 2 e
adjudicating officer. After taking reply and presuming the case file, the
g Py o i 71

application was allowed vide order dated 20.08.2021, with a direction
RN i o u | IF 5

"
.

f (L ]

T

! Fellin§ a&grieved with the same, the order
e /A W A Y
was challenged by the respondent/promoter before the Haryana Real

Estate Appellate Tribunal, Chandigarh and who vide order dated
LS L S I I W Y LN i e AL Al

20.08.2021, set aslde the same with a direction to the authority for

fresh decision of the compllant in accordance with law. So, in pu rsuant

to those direction, both the parties put in appearance before the

authority. Therefore, the complaint 15 being deal with the

authority. Now, the issue before authority is whether the authority

should proceed further without seeking fresh application in the form
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CRA for cases of refund along with prescribed interest In case allottee
wishes to withdraw from the project on failure of the promoter to give
possession as per agreement for sale. It has been deliberated in the
proceedings dated 10.05.2022 in CR No. 3688/2021 titled Horish
Goel Versus Adani M2K Projects LLP and was observed that there is
no material difference in the contents of the forms and the different
headings whether it is filed before the adjudicating officer or the

RS w Lo e

authority.

21. Keeping in view the judgement of Hon'ble Supreme Court in case titled
as M/s Newtech Promoters and Developers Pvt Lid Versus State of
UP. and Ors. (2021-2022 (1) RCR (C), 357, the authority is
proceeding further in the matter where allottee wishes to withdraw
from the project and the promoter has failed to give possession of the
unit as per agreement for sale irrespective of the fact whether
application has been made in form CAO/ CRA. Both the parties want to
proceed further in the matter accordingly. The Hon'ble Supreme Court
in case of Varun Pahwa v/s Renu Chaudhary, Civil appeal no. 2431
of 2019 decided on 01.03.2019 has ruled that procedures are hand
made in the administration of justice and a party should not suffer
injustice merely due to some mistake or negligence or technicalities.
Accordingly, the authority is proceeding further to decide the matter
based on the basis of proceedings and submissions made by both the

parties.
G Findings on the relief sought by the complainant/allottee.
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G. I Direct the respondent to refund the entire amount paid by the
complainant to the respondent alang with interest.

22. In the present complaint, the complainant intends to withdraw from
the project and is seeking return of the amount paid by it in respect of
subject unit along with interest at the prescribed rate as provided

under section 18(1) of the Act. Sec. 18(1) of the Act is reproduced

below for ready reference. 4144 :'.F

L3 i

mpensation
is unable to give possession

nt for sale ar, as the

| therem or
ont uTﬁ?nass as per on account of
suspension aewrévocation of the- a'sm:lrf nt!er this Act or for
any ather feason, . 1

he shall efi gﬂe on emand ta Hm, ﬂf!uttees, in case the

alfottee wishies (a ) vithdraw ﬁ‘ams;he pmjb thout prefudice to
any ocher remedyavailable, to rflu ount recelved by
him in respect : j_ & Hding, as the case

may be, with int
behalf including
this Act;

Provided thatlwhere aﬂiﬂ'ﬂﬁtt'eé“due.'s' not fntend to withdraw from the
4
profect, he shall be paid, by the prﬂmqt:ehi'ntereﬂ'fur every manth of delay,

trlf che havﬁlgu i’f‘?aﬂMﬂ as may be prescribed.”
e Ia

23. Keeplng in view ct that the allottee/complainant wishes to

ay be prescribed in this
tiah. in*the-Manner as provided under

withdraw from the project and demanding return of the amount
received by the promoter in respect of the unit with interest on failure
of the promoter to complete or inability to give possession of the unit
in accordance with the terms of agreement for sale or duly completed

by the date specified therein. The matter is covered under section
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24,

18(1) of the Act of 2016. The due date of possession as per agreement
for sale as mentioned in the table above is 26.03.2017 and there is

delay of 2 years 5 months 9 days on the date of filing of the complaint

The occupation certificate/part occupation certificate of the
buildings/towers where allotted unit of the complainant ls situated is
received after filing of application by the complalnant for return of the

amount received by the pruma”tﬂr pn failure of promoter to complete

or unable to give pnssessmrg”: "\"ﬂlt in accordance with the terms

of the agreement for igl,e rﬁ' Pulyi‘znm‘pleted by the date specified

therein. The cﬁmp;ﬂfgﬂ}f-' 'e\’hﬁg\aj‘r dy wished to withdraw

from the pra]ectfg. all‘é&@e has’be m_i‘%nntled his right under
section 19(4) to dlAimthe refund uf amnuntﬁald along with interest at
prescribed rate I’(ﬁl

unable to give po 3;5

e gra&nter és tre,praméter fails to comply or

!of he;un I: 1% Cfrdénce with the terms of
'ﬁ

agreement for sale. oter is liable to return the

amount received by hltﬁ«ﬁ'om dll!iﬂlé{iﬂé in respect of that unit with
interest at the prescribed, ratesThis-is without prejudice to any other
remedy availableftolthe allortee i'ﬂE[udngéé'I]pﬂlﬂatiun for which
allottee may file @athﬂfun for a'ffhd"gmg compensation with the
adjudicating officer under s::ch‘ﬁ‘u;l?al & 72 read with section 31(1) of
the Act of 2016. Further in the judgement of the Hon'ble Supreme
Court of India in the cases of Newtech Promoters and Developers
Private Limited Vs State of U.P. and Ors. (supra) reiterated in case

of M/s Sana Realtors Private Limited & other Vs Union of India &
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others SLP [Civil} No. 13005 of 2020 decided on 12.05.2022. it was
observed.-

25. The unqualified right of the allottee to seek refund referred
Under Section 19(1){a) and Section 19(4} of the Act is not
dependent on any contingencies or stipulations thereof it
appears that the legislature has consciously provided this right
of refund on demand as an unconditional absolute right to the
allottee, if the promoter {gﬂs to give possession of the

apartment, plot or burfaf{: 1 hin the time stipulated under
egardiess of unforeseen events or

the terms of the agreemen
ich is in either way not
Eppany w{} he promaoter is under
an obligation di _';;,gﬁ :,m‘bi emand with interest
at the rate prescribed. hﬁ& State @ afnmenr including
iohih the manner provided under the Act with the
proviso that|j ,{‘{1 aﬂa e daps fot wishitowithdraw from the

project, he shi e fqr fr:teqes fgg the period of delay

till handing over po ﬁ;&nbed
25. The promoter is res ‘nﬁpl?fbf ubii ations, responsibilities, and
'\‘L-—-
functions under the provis ﬁns-'uf*the Act of 2016, or the rules and

LI

regulations mddelthereund r-t?]' to- th!;ﬁ-:}ttge as per agreement for
Ay ive'
sale under SEE[IU}I A1(4)(a). The p_romutm has_failed to complete or
unable to give possession of the'unit in actardance with the terms of
agreement for sale or duly completed by the date specified therein.
Accordingly, the promoter is liable to the allottee, as the allottee
wishes to withdraw from the project, without prejudice to any other
remedy available, to return the amount received by him in respect of
the unit with interest at such rate as may be prescribed. This is

without prejudice to any other remedy available to the allottee
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including compensation for which allottee may file an application for

adjudging compensatlon with the adjudicating officer under section 71
read with section 31(1) of the Act of 2016.

26. The authority hereby directs the promoter to refund the amount
received by him i.e, Rs. 52,57,406/- with interest at the rate of 10.70%
(the State Bank of India highest marginal cost of lending rate (MCLR)

applicable as on date +2%) as prescribed under rule 15 of the Haryana
Real Estate {Regulation and ‘D'

ﬁhpment} Rules, 2017 from the date
of each payment till the te

timelines provided i 1_'3_!'& h% a;fa ules 2017 ibid.

3 ~ !
H. Directions of the :?uﬁ ty . - —~W

27. Hence, the authullt}{, erehy Fsses ;{nsxprdqr and issues the following
H

se 'un BT of the ﬁcu;’tu pnsure compliance of

n‘ﬁlai r mutemag},ﬁaﬁbe function entrusted to

the authority under s \}\,a’

u\*
—
'L'

directions unde

obligations cast u

.. The respondent.is dlﬂ: cted o, rqun_d the amount received by him
.i '.'" /
e, Rs. 52,57'?-,436,‘H‘hith interesﬁ't Aﬁ]&- rate of 10.70% as
" ML I ASMYAMNS
prescribed ur&ﬂ;r@l!c@%}éfﬁfhfe rI-[.j-;{1__".j:f:;t;1|:zh,Real Estate {Regulation

and Development) Rules, 2017 from the date of each payment till

the date of actual refund of the amount within the timelines

provided in rule 16 of the Haryana Rules 2017 ibid.
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li. A period of 90 days is given to the respondent to comply with the

directions given in this order and failing which legal

consequences would follow.,

28. Complaint stands disposed of,

29. File be consigned to registry.
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‘,Aihqkt”_ an, Vijay Kuffar Goyal
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