Complaint No. 4982 of 2019

BEFORE THE HARYANA REAL ESTATE REGULATORY

AUTHORITY, GURUGRAM
Complaint no. : 4982 0f 2019
First date of hearing: 08.01.2019
Date of decision 1 26.02.2020

Mr. Paras Kochhar S/o Sh.
Ravinder Kumar kochhar

R/o: - C-302, Saraswati
Co-Operative Group Housing- " °
Society, plot No. 97, L.P Extensu)n,

Patparganj, New Delhi- 110092 Complainant
Versus ‘

M/s Supertech lelted

Regd. office: 1114, 11 floor,

Hemkunt Chambers, 89, Nehru

Place, New Delh%— 110019 - Respondent

CORAM: O |

Shri Samir Kumar N\ g teemdiwes Member

Shri Subhash Chander Kush Member

APPEARANCE: Ve B

Sh. Hemant Phogat | .. Advocate for the complainant

Sh. Rishabh Gupta Advocate for the respondent
ORDER

1. The present complaint dated 18.11.2019 has been filed by the
complainants/allottees under section 31 of the Real Estate
(Regulation and Development) Act, 2016 (in short, the Act)

read with rule 28 of the Haryana Real Estate (Regulation and
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Development) Rules, 2017 (in short, the Rules) for violation of
section 11(4)(a) of the Act wherein it is inter alia prescribed
that the promoter shall be responsible for all obligations,
responsibilities and functions to the allottee as per the
agreement for sale executed inter se them.

2. The particulars of the project, the details of sale consideration,
the amount paid by ;hg complainants, date of proposed
handing over the poss;é ay period, if any, have been

:V -

detailed in the following f%buiar (Vform:

S.No. | Heads ‘ , Information
1 Projec}f‘vna'“me and location “Hill Town” in Sector- 02,
- Sohna Road Gurugram.
2 : :1§.37 acres
| [as per RERA Registration]
3. " |Residential Colony
2. | DTCP license “Mowaiil-ualidity | 124 of 2014 dated 23.08.2014
statusy valid till 22.08.2019
5. | Name of licensee M/s Dolphin Build well Private.
g Limited and others
6. RERA kegistex‘ed/ not registered | Registered vide no. 258 of
2017 Dated 03.10.2017
7 RERA registration valid up to 02.10.2020 o
8. Unit no. R045T201204, 12t floor,
Tower T2
[Page 26 of complaint]
9. Unit measuring 1685 sq. ft.
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10. Date of execution of Allotment | 24.03.2015
Letter [Page 25 of complaint]
[Note; Apartment buyer
agreement is not recorded]
5 8 Payment plan Construction linked payment
plan
[Page 26 of complaint] |
iz, Total consideration as per|Rs.91,13,500/- |
payment plan [Page 260f complaint] |
13. Total amount paid by the|Rs.9,47,144/- |
complainants as. per receipt | [Page 22&23 of complaint]
submitted by complaint. . :
India bulls home oz ':ipent Rs.75,00,000/-
of account dated 31 0?% Ty [Page 47 of Comp]aint]
14. Due date ¢ of dehvery of /s 30.06.2019
ion 35 per. clause I (25) of
the Allotment letter: by
December 2018 + 6 months
grace perlod
[Page 33 of complaint]
15. Date of Memorandum of 31.03.2015
Understandmg dated [Page 41 of complaint]
16. Delay in handmg over possess:on Possession has not been
till date of thls order | handed over so far
17. | Ongoing
/f» ) g ; {
18. | Specificreliefsought i ' to pay delayed interest

as well as the monthly
delayed interest till

actual possession of the |
flat on the amount paid

by the complainant

ii. to pay the Pre-EMIs till
the actual physical
possession of the flat as
per the MOU dated
28.03.2015
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iii. to pay the Pre-EMIs |
which have been paid |
by the allotee to thei
bank J

3. Asper clause I (25) of the Allotment letter, the possession was
to be handed over by December,2018 plus further period of 6
months. But the promoter/respondent failed to handover the
possession to the complainant. Clause I (25) of the Allotment

letter which is reproducédi’liier‘éih below:

8
.3*‘

“1. 26 POSSESSION OF ALLQTTED FLOOR/APARTMENT: -

5.00/- (Flve“"rupees only) per (Sq. ft.) of area of the

FIo(%F/A»parfment per month for any delay in handing over
pos;ession of the Floor/Apartment beyond the given
promzsed plus the grace period of 6(Six) months and up to
the Offer Letter of possession or actual physical possession

whichever is earlier.”

4. As purview of the fact mentioned aforesaid, it is crystal clear
that as per the clause I(25) of the agreement to sell that the

unit no. 1204, 12t Floor, Tower T2 had to be handed over by
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DEC,2018 along with additional grace period of 6 months,
which comes out to be 30.06.2019 from the date of execution
of agreement to sell. Whereas the builder has miserably failed
in completing the project and handing over the unit to the
home buyer for which he has paid from his pocket an amount

of Rs.9,47,144/- against the total sale consideration of

Rs.91,13,500/- Since the builder has failed miserably in

through E- mall ad @ress (mghg tarig@supertechlimited.com)

was sent the dellvery report of which is annexed. This is a clear

and AR of thehresponde;nt compény has marked the presence
dated 08.01. 2020 and "5 02 2020. but the respondent has
failed to file reply.

Arguments of both sides were heard. However, the respondent
could not submit any cogent reasoning for not handing over
the flat or unit within stipulated time as per clause I (25) of the

agreement to sell.
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On consideration of the circumstances, the evidence and other
record and submissions made by the complainant and based
on the findings of the authority regarding contravention as per
provisions of rule 28(2)(a), the Authority is satisfied that the
respondent is in contravention of the provisions of the Act. by
virtue of clause I (25) of Allotment lettér executed between the

parties on 24.03.2015, possession of the booked unit was to be

delivered within time i. 2018 plus grace period of 6

months to cover an ﬂf'unvforeseen circumstances. Therefore, the

due date of handlng ovfr' possessmn comes out to be

30.06.2019. % ordlngly, it is the \failure of the

o z/

respondentffpromoter to fulﬁl his obligations, responsibilities
as per the Allotment letter dated 24.03.2015 to hand over the
possession within %he‘fstipulated period. Accordingly, the non-

compliance of the mandate contamed in section 11(4) (a) read

with section 3?8 ) Oi;lth ct

on the part of the respondent is
established. A MoU was executed between the parties on
31.3.2015 w.r.t subventlon scheme. Clause B&C of the MoU are

re-produced as under: -

“(b) That the tenure of this sub-vention scheme as
approved by Indiabulls Housing Finance Limited is 36
months.

(c) ThatDeveloper shall pay the pre-EMI every month
to buyer for the housing loan taken by buyer against
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the aforesaid property after the scheme ends with
Indiabulls Housing Finance Limited till the offer of
possession is made by the Developer to the Buyer”.

Since the substantial part of the payment to the tune of Rs.
75,00,000/- has been raised by the developer on behalf of the
complainant from M/s Indiabulls Housing Finance Limited.
Despite the fact that the pre-EMIs are being paid by the
complainant, howeveyg*.;_gtqtérest liability along with the
principal amount is thatof the complainant till the offer of
possession. In such type of cases, the builder/developer who
has paid EMIS for a particular period of 36 months that
principal amou%ntshall not be the part of the interest. However,
the complalggant/allottee is} entltled for delayed possession
charges till the offer of possession after obtaining of
occupation certlﬁcate by the respondent on the rest of the
amount Wthh he had paid from his pocket on account of
raising ofloa%. Calculation sheet to that extent be made inter-
se both the/parties. As such complainants are entitled to
delayed poss?ession charges at the prescribed rate of interest
ie. @ 10.15% p.a. w.e.f. 01.07.2019 till offer of possession of
the booked unit as per the provision of section 18(1) of the Act
read with rules 15 of the Rules.

Hence, the Authority hereby pass the following order and issue

directions under section 34(f) of the Act:
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(i)

(ii)

(iii)

(iv)

(v) Filebe can gned to reglstry

|
(Samé( Kungﬁr)”

GURUGRAM Complaint No. 4982 of 2019

The respondent is directed to pay delayed possession
charges @10.15% per annum till offer of possession after
obtaining of occupation certificate by the respondent on
the rest of the amount which he had paid from the pocket
on account of raising of loan, as per provisions of section
18(1) of the Real Estate (Regulation and Development)

Act, 2016.

The arrears of inter d so far shall be paid to the

complalnant w1thm 90 days from the date of this order
and thereafter monthfy payment of interest till offer of
possess&n shall be pald before 10t of subsequent

months A |

The respondentv shall not charge anything from the

complain; ntw h:ch' is. n@t the part of the Allotment Letter.

Complamt standsw dlsposed of

o

" (Subhash Chander Kush)
Member ™/ \J 1 A 7 A Member
Haryana Real Estate Regulatory Authority, Gurugram

Dated: 26.02.2020

Judgement uploaded on 15.05.2020
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