H ARER A Complaint No. 1979 of 2019

I

& GURUGRAM
BEFORE THE HARYANA REAL ESTATE REGULATORY
AUTHORITY, GURUGRAM
Complaint no. : 1979 0f 2019
First date of hearing: 11.09.2019
Date of decision 1 26.02.2020

1.Mr. Akshay Kumar Gupta
2.Mr. Ashish Kumar Gupta
Both: - R/o B1303, BPTP
Freedom Park Life, Sector-57

Gurugram Complainants

Hemkunt Chamb____- , 8

Place, New Delhi- ;1'1@019

2.HDFC Limited-

Office at: 1stflo

Sector-14, Gurugrat Respondents

Shr1 Samlr Kumar Member
Member

Mr. Akshay Kum r-G pta gt A A

Mr. Ashish KumarGupta| < | | Complainants in person

Sh. Rishabh Gupta "~ Advocate for the respondent no.1

ORDER

1. The present complaint dated 16.05.2019 has been filed by the
complainants/allottees under section 31 of the Real Estate

(Regulation and Development) Act, 2016 (in short, the Act) read
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with rule 28 of the Haryana Real Estate (Regulation and

Development) Rules, 2017 (in short, the Rules) for violation of
section 11(4)(a) of the Act wherein itis inter alia prescribed that
the promoter shall be responsible for all obligations,
responsibilities and functions to the allottee as per the
agreement for sale executed inter se them.

2. The particulars of the prg]ecg&the details of sale consideration,

the amount paid by ;'Q‘amplamants date of proposed
s«w H 4
handing over the ggfsesmon, delay period, if any, have been

detailed in the E.ollowmg tabular form:

S.No. Headst S 4 Information

i Pm)ecé ﬁame and locatmn “Supertech Hues", Sector- 68, Ii

Gurugram.
32383 acres

. ['-és per RERA Registration]

Group Housing Project

106 of 2013 and 107 of 2013

% W dated 26.12.2013 valid till
| 26.12.2017.

89 of 2014 dated 08.08.2014
valid till 07.08.2019 ‘

134-136 of 2014 dated
26.08.2014 valid till 25.08.2019

Name of licensee Sarv Realtors Private Limited

6. RERA Registered/ not registered | Registered vide no. 182 of
2017 dated 04.09.2017

(Tower No.Ato H,K,Mto P
and Tto V, W)
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7 RERA registration valid up to 31.12.2021
8. Unit no. E/1601 16% floor, Tower E |
[Page 55 of complaint]

9. Unit measuring 1180 sq. ft.

10. Date of execution of buyer|28.06.2014
developer agreement [Page 54 of complaint]

11. Payment plan Subvention payment plan

[Page 56 of complaint]

12 Total consnderqﬁmg 7 Mper Rs. 94,33,720/-

: [page no 56 of complaint]

33 ald Rs. 93,83,799.32/-
complamangs as@en stéfement of | [page no 34&35 of complaint]
payment _ recejved dated
25.04. 2%19

14. Sancthned Home Loan amount by | Rs.75,00 ,000/- ;

| < | ' .?;[Page 92 of complaint]

15. Due dail of ( _eh”\ggrynf Qossesswn° 30 10 2017
as per c%tfse% (24) of the buyer _
developer agreément by April

lonth: %ce penod

16. Delay oveﬂi’%pass&ssgoa_’ Possession has not been handed
till dat'f@i&gidelga £ over so far

17. Status of the project Ongoing

%@* E J1 € ) A

As per clause E (24) of the buyer developer agreement, the

possession was to be handed over by April 2017 plus further

period of 6 months. But the promoter/respondent has failed to
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handover the possession to the complainant. Clause E (24) of

the Buyer Development Agreement is reproduced hereunder:

“E. 24 POSSESSION OF UNIT

The possession of the unit shall be given in 42
months i.e. by April 2017 or extended period as
permitted by the agreement. However, the
developer herer”"'“agrees to compensate the
Buyer(s) @?5/ pemscf ﬁ: of super area of the unit
per month for 'any ‘delay in handling over

possession of the unit beyond the given period plus

the gr‘ace per:o%of 6 months and Upto the Offer

4. As purview of the fact mentloned aforesald it is crystal clear
that as per the clause E(24] of the agreement to sell that the unit
no. 1601, lﬁ%ﬁﬂoor, 'Eower E had to be handed over by April,

2017 along w1th addltxonal grace period of 6 months, which
comes out to“be 30.10.2017 from the date of execution of
agreement to sell. Whereas the builder has miserably failed in
completing the project and handing over the unit to the home
buyer for which he has paid an amount of Rs.93,83,799.32/-
against the total sale consideration of Rs.94,33,720/- Since the

builder has failed miserably in completing his obligation as per
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the provision of section 18(1) of RERA Act the buyer can either

seek refund or possession at prescribed rate of interest till the
actual handing over of possession. In the present case the buyer
is seeking delayed possession charges.

5. The complainant submitted that the buyer developer agreement
and MOU for booking under scheme (No EMI till Possession)
was signed on 28t ]une._ZQ}Q. The subvention scheme signed

with HDFC.

6. The complainants subf"iuttea%;that the total amount of part EMI
pending is Rs. 145;3:9 84-4(7 part EMI paid Rs.59,688 in place of
Rs.81,100) [ 1

7. The complagrgahts submitted that from Jan'2019 to till
April’2019, four 'EMIs have not been paid by the
developer /builder to bﬁmplainants.

8. The respondents have uttagly failed in fulfilling their obligation

failed to offer possesswn in terms of section 11(4) (a) and 18 of
the Act read w‘itﬁ Rules. Hence, thlS complamt for the inter alia

reliefs, detailed hereinbelow:

Hence, this complaint inter-alia for the following reliefs:

i Direct the respondent no. 1 to pay the pending part EMI's
for March 2018 to September 2018 with interest;
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ii.

iii.

iv.

Vi.

Direct the respondent no. 1 to pay the EMI paid by the
complainant per month January 2019 till filing of the

complainants;

To direct the respondent no. 1 to pay all unpaid future EMIs
@ Rs. 81,100/- per month as postdated cheques dated first
day of each month till December 2021 to till the date of

actual possession;

To direct the respondent no. 1 to pay penalty for delay
possession; e
To direct the respondent no. 2 that all further EMIs will be

paid only after EMI recewed from Respondent no.1;

To pass g@oﬁder to commence and complete the physical
constructia Mork thhm tlme schedule,

The responde%lt n3 1 contest the cornplalnt on the following

grounds:

a.

The respgndent‘\?r’lo.l'submitted that the project “Supertech
Hues” 15? registered under the Haryana Real Estate
Regulatory Authorlty vide registration no. 182 of 2017
dated 04 09 2017 The Authority has issued the said
certificate which is valid for a period commencing from
04.09.2017 to 31.12.2021. Thus, in view of the said
registration certificate, the respondent hereby undertakes

to complete the said project on or before the year 2021.
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The respondent no.1 submitted that the possession of the
said premises is proposed to be delivered by the
respondent to the Apartment Allottee by April’2017 with
an extended grace period of 6 months which comes to by
October’2017.

The respondent no.1 submitted that the said project is a

continuance business iof'-the respondent and it will be

completed by the yeal: 2221 The current status of the
»& {B{p‘f
Tower is that superstructure ‘work has been constructed

and some \1nternal development is yet to be

&
i
i

completeﬂ[developed. The respondent also undertakes to

complete the project by the year 202

10. The responde‘g_t;mn&;z‘*“contesl_:s the complaint on the following

-E|‘_.: «i;:;;.\_.__ ."‘ze' "
grounds: hY %’*ﬁ%-n i
"s-\@v g '._‘)"ew T\"
a [The respondent no.2 submltted that it is no way concerned

with the resennxomplalnt contests of which pertain to

disputes petween the complamants and the respondent no.
1, except"‘ ‘that re’spondent no.2 has sanctioned and
disbursed the Home loan of Rs.75,00,000/- in terms and
conditions of the Home Loan Agreement (Loan A/C No.
611837494) dated 11.07.2014 and tripartite Agreement

dated 28.06.2014.
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The respondent no.2 submitted that the complainant had
availed Home loan facility from Respondent no.2 i.e. HDFC
Ltd. and admittedly first disbursement of Rs.34,24,329/-
towards the same was made on 11.07.2014 and second
disbursement of Rs.24,41,830/- towards made on
16.03.2016 and third disbursement of Rs.13,89,68/-
towards made on 20.10.2016 and fourth disbursement of

instructions of the

complamants/Berrowe,rs W

The respondeﬁt n02 submltted that subvention is an

understﬁﬁg /agreement“'between the complainants and
the resp(mdent no 1[Bullder) wherein the builder assumes
the llabllity of the borrower for a certain period of time
towards repayment of the loan in form of EMI/PEMI and

respondent no.2 has-no J;ole to play in the same.

11. Arguments 0_.! ot @dgs \glere' "leard However, the respondent

12.

. A0 b fé:

could not subput; anyg cogent reasomng for not handing over the

flat or unit wﬂfhm stlpulated time as per clause E (24) of the

agreement to sell.

On consideration of the circumstances, the evidence, other

record and submissions made by the parties and based on the

findings of the authority regarding contravention as per

provisions of rule 28(2) (a), the Authority is satisfied that the

Page 8 of 11



H ARERA Complaint No. 1979 of 2019
2. GURUGRAM

respondent is in contravention of the provisions of the Act. By
virtue of clause E (24) of buyer developer agreement executed
between the parties on 28.06.2014, possession of the booked
unit was to be delivered within stipulated time i.e. by
30.04.2017 plus grace period of 6 months. Therefore, the due
date of handing over possession comes out to be 30.10.2017.

Accordingly, it is the failur-e GEthe respondent/promoter to fulfil

&' N

agreement dated 28 06 20,’14 to hand over the possession within

the stipulated pe ermd Accordmgly, the non-compliance of the

v&l;- — iy
d in section’ 11(4] (a) read with section 18(1)

mandate conta g

of the Act on __ i%part of the respondent is estabhshed Also, MoU

"'etw%efn the partles on 28 06.2014 w.rt sub-

vention scheme. __il,ause B ofthe MoU is re- produced as under: -

“(b) That the tenure of this sub-vention scheme as
approved by HDFC Limited is 36 months. The
developer expects to offer possession of the booked
unit to the buyer by that time. However, if due to any
reason, the Ipesﬁesdfon offer of the booked unit gets
delayed, then the developer undertakes to pay the EMI
only to the buyer even after 36 months. The payment
of EMI shall continue till offer of possession with
regard to the booked unit is issued to the buyer”.

Since the substantial part of the payment to the tune of Rs.
82,00,000/- has been raised by the developer on behalf of the

complainant from HDFC Limited. Despite the fact that the pre-
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EMIs are being paid by the complainant, however, interest
liability along with the principal amount is that of the
complainant till the offer of possession. In such type of cases,
the builder/developer who has paid EMIs for a particular period
of 36 months that principal amount shall not be the part of the
interest. However, the complainant/allottee is entitled for

delayed possession char s ,,,;1“11 -the offer of possession after

obtaining of occupation c&ﬁtt-ﬁ‘atq‘-by the respondent on the rest

Sy i
IR

of the amount which- hé i'lad pald from his pocket on account of
raising of loan. In.view of the above the complainant is entitled
to delayed pos?sesswn charges at the prescribed rate of interest
i.e @ 10. IS‘VQp a. wef 01.11; 2017 till actual offer of possession
as per the proxéismns of secthn 18(1) Qf the Act read with rules
15 of the Rules. Ll 4

Hence, the Authorlty Jhereby pass thlS order and issue the

) |

fl@l‘lS under sectlon 34[f] of the Act:

following dire

charges @10.15% per annum till offer of possession after
obtaining of occupation certificate by the respondent on
the rest of the amount which he had paid from the pocket
on account of raising of loan, as per provisions of section
18(1) of the Real Estate (Regulation and Development) Act,

2016.
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(ii) The arrears of interest accrued so far shall be paid to the

complainant within 90 days from the date of this order and
thereafter monthly payment of interest till offer of
possession shall be paid before 10t of subsequent months.
(iii) The respondents are not charge anything from the
complainant which is not part of the Buyer Developer

Agreement.

14. Complaint stands dlspos?g}§f
_ ‘_\“.‘Sfﬁlg&_
15. File be consigned to registry., | .

&

/. %&& o

(Sams&' Kumar). "~ _+(Subhash Chander Kush)
Member | =y @ Member

gf -
Haryana &‘eal Estate Regulatory Authority, Gurugram
Dated: 26.02.2020

Judgement uploaded on 1:5.05.2020

RERMAAENS :
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